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)
KATHLEEN R. CONWAY, DECEASED
)
-----------------------------------)
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)
)
)
)
)
)

Petitioner-Appellant,
vs.
W. Cecil Martin, Personal
Representative of the ESTATE OF
KATHLEEN R. CONWAY and
DEAN VIERS,

)

)
Respondents-Respondents on
Appeal,
And
TANYA S. VIERS,
Respondent.
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Appeal from the District Court of the Second Judicial District
of the State of Idaho, in and for the County of Nez Perce
BEFORE THE HONORABLE CARL B. KERRICK,

DISTRICT JUDGE

Counsel for Appellant

Counsel for Respondents

Tod D. Geidl
PO Drawer 835
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Garry W. Jones
PO Box 854
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Case: CV-2009-0001231 Current Judge: Carl B. Kerrick
In The Matter Of The Estate Of Kathleen R Conway Deceased

In The Matter Of The Estate Of Kathleen R Conway Deceased
Date

Code

6/6/1509

6/9/2009

6/10/2009

NCIE

Filing: LS - Probate Matters - Demand for bond
Kent J. Merica
after appointment of personal representative
Paid by: Creason et al Receipt number: 0337233
Dated: 6/18/2009 Amount: $9.00 (Check) For:
Conway, Kathleen R (subject)

DIANE
DIANE

New Case Filed-Informal Estate

Kent J. Merica

Filing: L 1 - Probate Matters - Application for
Informal Probate Paid by: Jones, Brower &
Callery Receipt number: 0336690 Dated:
6/9/2009 Amount: $88.00 (Check) For: Martin,
Cecil (other party)

Kent J. Merica

ATTR

DIANE

Other party: Martin, W Cecil Attorney Retained
Garry W Jones

Kent J. Merica

WILL

Last Will & Testament

Kent J. Merica

APIP

DIAJ\JE
DIANE

Application For Informal Probate & Informal
Appointment Of Personal Representative

Kent J. Merica

SIPW

BEV

Statement Of Informal Probate Of Will and
Appointment of Personal Representative

Kent J. Merica

LETT

BEV
BEV
BEV
BEV
BEV

Letters Testamentary

Kent J. Merica

Affidavit of Attesting Witness

Kent J. Merica

Affidavit of Attesting Witness

Kent J. Merica

Acceptance Of Appointment

Kent J. Merica

STAT
NOTC
NOTC
MISC

Civil Disposition entered for: Martin, W Cecil,
Kent J. Merica
Other Party; Conway, Kathleen R, Subject. Filing
date: 6/10/2009

BEV
KATHY
KATHY
KATHY
KATHY

AFML

KATHY
KATHY
DIANE

AFML

DW'A_

AFN L

KATHY

AFIVIL

6/18/2009

KATHY

Miscellaneous Payment: For Certifying The Same Kent J. Merica
Additional Fee For Certificate And Seal Paid by:
Jones, Brower & callery Receipt number:
0336694 Dated: 6/9/2009 Amount: $5.00
(Check)

NTHD
6/17/2009

Judge

DIANE

AFFD
AFFD
ACAP
CDIS

6/15/2009

User

R~GISTER

Case Status Changed: Closed

Kent J. Merica

Notice of filing competing will/Tod Geidle

Kent J. Merica

Demand Notice

CTIONS

Kent J. Merica

Tod Geidle attorney for Tanya Wooden

Kent J. Merica

Filing: L3 - Probate Matters - Admininistration Of
Estate under 15-3-1205, IC and proceedings to
determine heriship without administration Paid
by: Creason et al Receipt number: 0337233
Dated: 6/18/2009 Amount: $40.00 (Check) For:
Conway, Kathleen R (subject)

Kent J. Merica

Notice To Heirs & Devisees

Kent J. Merica

Affidavit Of Mailing

Kent J. Merica

Affidavit Of Mailing

Kent J. Merica

Corrected Affidavit Of Mailing

Kent J. Merica

Affidavit Of Mailing

Kent J. Merica

I.
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Case: CV-2009-0001231 Current Judge: Carl B. Kerrick
In The Matter Of The Estate Of Kathleen R Conway Deceased

In The Matter Of The Estate Of Kathleen R Conway Deceased
Date

Code

User

Judge

6/19/2009

KATHY

Miscellaneous Payment: For Certifying The Same Kent J. Merica
Additional Fee For Certificate And Seal Paid by:
Creason et al Receipt number: 0337285 Dated:
6/19/2009 Amount: $14.00 (Check)

6/25/2009

KATHY

Filing: L2 - Probate Matters - Petition for Formal
Kent J. Merica
Probate Paid by: Creason Moore et al Receipt
number: 0337615 Dated: 6/25/2009 Amount:
$88.00 (Check) For: Martin, W Cecil (other party)

ATrR

KATHY

Other party: Wooden, Tanya K Attorney Retained Kent J. Merica
Tod D Geidl

PETN

KATHY

Petition for formal probate

Kent J. Merica

CERT

KATHY

Certificate Of Mailing

Kent J. Merica

MISC

KATHY

Request for scheduling Conference

Kent J. Merica

I\ITSC

BEV

Notice Of Scheduling Conference

Kent J. Merica

AFPB

DIANE

Affidavit Of Publication

Kent J. Merica

HRSC

BEV

Hearing Scheduled (Scheduling Conference
07/30/2009 09: 15 AM)

Kent J. Merica

STAT

BEV

Case Status Changed: Closed pending clerk
action

Kent J. Merica

MOTN

PAM

Motion for Order Restraining the Acts of Personal Kent J. Merica
Representative Pursuant to Idaho Code §
15-3-401

NTHR

PAM

Notice Of Hearing--8-6-09 @ 11 :00am
Kent J. Merica
Tanya Wooden's Motion for Order Restraining the
Acts of Personal Representative

MISC

PAM

Proof of Mailing

HRSC

PAM

Hearing Scheduled (Hearing 08/06/2009 11 :00 Kent J. Merica
AM) Motion for Order Restraining the Acts of PR

7/29/2009

NOTC

BEV

Notice of SErvice Pursuant to IRCP 33,34, and 36 Kent J. Merica

7/30/2009

HRHD

BEV

Hearing result for Scheduling Conference held on Kent J. Merica
07/30/2009 09:15 AM: Hearing Held

HRSC

BEV

Hearing Scheduled (Court Trial 11/30/2009
08:30 AM) 2 day trial

Kent J. Merica

OSTD

BEV

Order Setting Trial And Discovery

Kent J. Merica

HRHD

BEV

Hearing result for Hearing held on 08/06/2009
11:00 AM: Hearing Held Motion for Order
Restraining the Acts of PR

Kent J. Merica

MINE

BEV

7/7/2009

7/8/2009

7/9/2009

8/6/2009

sl}~ISTE%~

Minute Entry
Hearing type: Hearing on Motions
Hearing date: 8/6/2009
Time: 11 :04 am
Courtroom:
Court reporter:
Minutes Clerk: BEV
Tape !\lumber: ctrm 2
ACTIONS Stipulation

Kent J. Merica

Kent J. Merica

Kent J. Merica
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Case: CV-2009-0001231 Current Judge: Carl B. Kerrick
In The Matter Of The Estate Of Kathleen R Conway Deceased

In The Matter Of The Estate Of Kathleen R Conway Deceased
Date

Code

User

8/6/2009

8/21/2009

ORDR
DMNT
NTSV
NDEP
ATTR

BEV
DIANE
JENNY
,!ENNY
BEV

8/25/2009

MISC
ATTR

PAM
PAM

RTSV

8/11/2009
8/12/2009
8/14/2009

9/11/2009

10/7/2009
10/13/2009

Judge
Order

Kent J. Merica

Demand For Notice - Dean Viers

Kent J. Merica

Notice Of Service Pursuant to I.R.C.P. 34

Kent J. Merica

Notice Of Deposition Duces Tecum

Kent J. Merica

Other party: Viers, Dean Attorney Retained David Kent J. Merica
R Risley
Demand for Notice--Tanya S. Viers

Kent J. Merica

Other party: Viers, Tanya S Attorney Retained
David R Risley

Kent J. Merica

BEV

Return Of Service - Subpoena Duces tecum,
Michael Wasko, 8/18/09

Kent J. Merica

NDEP
NTSV

BEV
BEV

Notice Of Deposition - Tanya Wooden

Kent J. Merica

Notice Of Service - Cecil Martin's First lnterrogs
and Request for Production to Tonya Wooden

Kent J. Merica

NTSV

BEV

Notice Of Service - PR's Answers to Tanya
Wooden's first lnterrogs and request for
production

Kent J. Merica

NDEP
NTSV

BEV
BEV

Notice Of Deposition

Kent J. Merica

Notice Of Service Pursuant to IRCP 33,34 and

Kent J. Merica

36

SUBR
RTSV

BEV
BEV

10/30/2009

NTSV

11/16/2009

10/14/2009

11/20/2009

11/24/2009

11/25/2009
11/30/2009

Subpoena Returned

Kent J. Merica

Return Of Service - Subpoena served 10/05/09
on RM Hartwell

Kent J. Merica

BEV

Notice Of Service Pursuant to IRCP 33 & 34
(Tanya Wooden)

Kent J. Merica

MISC
MISC
MISC
IVIISC
MISC
IVIISC

BEV
BEV
DIANE
KATHY
KATHY
KATHY

Petitioner Tanya Wooden's Witness list

Kent J. Merica

Petitioner Tanya Wooden's Exhibit list

Kent J. Merica

Petitioner Tanya Wooden's Pretrial Statement

Kent J. Merica

Personal representatives exhibits list

Kent J. Merica

Personal representative's Witness List

Kent J. Merica

MISC
RTSV
MINE

KATHY
BEV
BEV

REGISTER OF ACTIONS

Response to petition of Tonya Wooden for formal Kent J. Merica
probate of will
Personal representatives pretrial memorandum

Kent J. Merica

Return Of Service - Subpoena

Kent J. Merica

Minute Entry
Hearing type: Court Trial
Hearing date: 11/30/2009
Time: 8:41 am
Courtroom: Magistrate Courtroom #3
Court reporter:
Minutes Clerk: BEV
Tape Number:

Kent J. Merica
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In The Matter Of The Estate Of Kathleen R Conway Deceased
Date

Code

User

11/30/2009

MINE

BEV

Minute Entry
Hearing type: Court Trial
Hearing date: 11/30/2009
Time: 8:32 am
Courtroom: Magistrate Courtroom #3
Court reporter:
Minutes Clerk: BEV
Tape Number: ctrm 3

Kent J. Merica

MINE

BEV

Minute Entry
Hearing type: Court Trial
Hearing date: 11/30/2009
Time: 8:41 am
Courtroom: Magistrate Courtroom #3
Court reporter:
Minutes Clerk: BEV
Tape Number:

Kent J. Merica

ADVS

BEV

Hearing result for Court Trial held on 11/30/2009
08:30AM: Case Taken Under Advisement 2
day trial

Kent J. Merica

1/6/2010

HRSC

BEV

Hearing Scheduled (Hearing 01/08/2010 09:30
AM)

Kent J. Merica

1/8/2010

HRHD

BEV

Hearing result for Hearing held on 01/08/2010
09:30 AM: Hearing Held

Kent J. Merica

MINE

BEV

Minute Entry
Hearing type: Hearing
Hearing date: 1/8/2010
Time: 9:32 am
Courtroom:
Court reporter:
Minutes Clerk: BEV
Tape Number: ctrm 2

Kent J. Merica

MISC

BEV

Mr. Jones to prepare order

Kent J. Merica

1/11/2010

NOTC

KATHY

Notice of withdrawal and substitution of counsel

Kent J. Merica

1/12/2010

NOTC

DIANE

Amended Notice of Withdrawal and Substitution
of Counsel

Kent J. Merica

2/5/2010

JDMT

BEV

Judgment

Kent J. Merica

STAT

BEV

Case Status Changed: closed

Kent J. Merica

NTAP

DEANNA

Notice Of Appeal

Kent J. Merica

DEANNA

Filing: L2 - Appeal, Magistrate Division to District
Court Paid by: Geidl, Tod D (attorney for
Wooden, Tanya K) Receipt number: 0005035
Dated: 3/5/2010 Amount: $53.00 (Check) For:
Wooden, Tanya K (other party)

Kent J. Merica

CHJG

DEANNA

Change Assigned Judge

Jeff M. Brudie

3/5/2010

APDC

DEANNA

Appeal Filed In District Court

Kent J. Merica

4/5/2010

ORDR

3/4/2010

Judge

Order Regarding Disqualification of Judge
(Brudie)
~BwISTE~~JEtCTIONS Order Assigning Judge (Kerrick)
JANET

Jeff M. Brudie
Jeff M. Brudie
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Case: CV-2009-0001231 Current Judge: Carl B. Kerrick
In The Matter Of The Estate Of Kathleen R Conway Deceased

In The Matter Of The Estate Of Kathleen R Conway Deceased
Date

Code

User

4/5/2010

CHJG

4/8/2010

ODMA

4/30/2010

TRAN

5/7/2010

ORDR

JANET
JENNY
,IENNY
JENNY
JENNY

HRSC

Judge
Change Assigned Judge

Carl B. Kerrick

Order Determining Method Of Appeal

Carl B. Kerrick

Transcript Filed

Carl B. Kerrick

Order Scheduling Briefs and Argument

Carl B. Kerrick

Hearing Scheduled (Oral Argument 08/17/2010
11 :00 AM)

Carl B. Kerrick

Notice Rescheduling Oral Argument

Carl B. Kerrick

Hearing result for Oral Argument held on
08/17/2010 11 :00 AM: Continued

Carl B. Kerrick

CONT

JENNY
JENNY

HRSC

JENNY

Hearing Scheduled (Oral Argument 09/14/2010
11:00 AM)

Carl B. Kerrick

6/1/2010

STIP

,IENNY

Stipulation for Order Restraining the Acts of the
Personal Representative

Carl B. Kerrick

6/2/2010

ORDR

JENNY

Order Restraining the Acts of the Personal
Representative

Carl B. Kerrick

6/10/2010

BRFD

Appellant's Brief

Carl B. Kerrick

7/8/2010

STIP

Stipulation

Carl B. Kerrick

7/12/2010

ORDR

Order

Carl B. Kerrick

7/19/2010

BRFD

Respondent's Brief

Carl B. Kerrick

7/22/2010

AFIVIL

Affidavit Of Mailing

Carl B. Kerrick

8/6/2010

STIP

,IENNY
JENNY
,IENNY
JENNY
JENNY
,IENNY

8/10/2010

ORDR

JENNY

Order Extending Deadline for Filing of Appellant's Carl B. Kerrick
Reply Brief

8/13/2010

BRFD

Appellant's Reply Brief

Carl B. Kerrick

9/14/2010

MINE

JENNY
JENNY

Minute Entry
Hearing type: Oral Argument
Hearing date: 9/14/2010
Time: 11 :02 am
Courtroom:
Court reporter: Nancy Towler
Minutes Clerk: JEI\JI\JY
Tape Number: CTRM #1
GARRY JONES FOR W. CECIL MARTIN
TOD GEIDL FOR TANYA WOODEN

Carl B. Kerrick

ADVS

JENI\JY

Hearing result for Oral Argument held on
09/14/201 O 11 :00 AM: Case Taken Under
Advisement

Carl B. Kerrick

DCHH

JENNY

District Court Hearing Held
Court Reporter: Nancy Towler
Number of Transcript Pages for this hearing
estimated: less than 100 pages

Carl B. Kerrick

DEOP

JEI\JNY

Appellate Opinion and Order

Carl B. Kerrick

5/12/2010

11/29/2010

NOTC

REGISTER OF ACTIONS

Stipulation for Order Extending Deadline for Filing Carl B. Kerrick
of Appellants Reply Brief
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Case: CV-2009-0001231 Current Judge: Carl B. Kerrick
In The Matter Of The Estate Of Kathleen R Conway Deceased

In The Matter Of The Estate Of Kathleen R Conway Deceased
Date

Code

User

11/29/2010

CDIS

.IEt\lNY

Civil Disposition entered for: Martin, W Cecil,
Carl B. Kerrick
Other Party; Viers, Dean, Other Party; Viers,
Tanya Sheryl, Other Party; Wooden, Tanya K,
Other Party; Conway, Kathleen R, Subject. Filing
date: 11/29/2010

STAT

JENNY

Case Status Changed: Closed

Carl B. Kerrick

NTAP

DEANNA

Notice Of Appeal

Carl B. Kerrick

DEANNA

Filing: L4 - Appeal, Civil appeal or cross-appeal to Carl B. Kerrick
Supreme Court Paid by: Geidl, Tod D (attorney
for Wooden, Tanya K) Receipt number: 0000301
Dated: 1/5/2011 Amount: $101.00 (Check) For:
Wooden, Tanya K (other party)

BI\JDC

DEANNA

Bond Posted - Cash (Receipt 302 Dated 1/5/2011 Carl B. Kerrick
for 100.00)

BONC

DEANNA

Condition of Bond Estimate for clerk's record

Carl B. Kerrick

1/12/2011

NTAP

DEANNA

Amended I\Jotice of Appeal

Carl B. Kerrick

1/27/2011

SCRT

DEANNA

Supreme Court Receipt - Amended Notice of
Appeal filed at the SC

Carl B. Kerrick

2/4/2011

SCRT

DEANNA

Supreme Court Receipt - Clerk's Certificate filed
at the SC

Carl B. Kerrick

1/5/2011
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OF

KATHLEEN R.
I, KATHLEEN R. CONWAY,

currently residing

at 508 E. Amber, Caldwell, ID 83607, declare this to be my Last
Will and Testament, hereby revoking all prior wills and codicils
made by me.
FIRST: I direct that I be given a Christian funeral and that
my body be interred in a manner commensurate with my situation in
life and the circumstances of my estate.
SECOND:

I certify and declare that I am a widow.

further certify

I

and declare that I have three (3) living

children born as issue of a previous marriage to WAYNE MARTIN,
whose names, ages and addresses are:
Tanya S. Viers, legal age, 922 3rd St, Apt B, Clarkston, WA;
L. Kathye Ingram, legal age, 18262 Friends Road, Caldwell,
ID; and
W. Cecil Martin, son, legal age, 24598 Gifford/Reubens Rd.,
Culdesac, ID.
I further certify that I have no other living children, or
issue of any deceased children surviving me.
THIRD:

I intend to make, in my own handwriting, or signed

by me, a list of specific items (other than money, evidences of
indebtedness, documents of title or securities} that I plan to
dispose of, in accordance with Idaho Code Section 15-2-213, to
members of my family.
I ask that all debts, legal claims against me estate and
funeral expenses be paid.

Any indebtedness, including interest

thereon, that my heirs may owe me at my death shall be inherited
by such individual(s) and used as
inheritance.

his/her

,/

LAST WILL AND TEST~ENY
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Except as expressly provided to the contrary, the gift of
any item of property under this paragraph shall fail to the
extent that I do not own such property at my death.
If the gift of any item of property under this paragraph
fails or lapses, such property shall become a part of my
residuary estate, and shall be distributed as provided in
paragraph FOURTH.
All matters pertaining to identification, distribution, or
division of property given by this paragraph, shall be determined
by my Personal Representative, and its determination shall be
final and binding upon all persons having any interest in my
estate.
FOURTH:

I give, devise and bequeath the entire rest and

residue of my estate, of whatsoever nature and wheresoever
situated, including all property of every nature and description,
both real and personal, absolutely and without limitation as
follows:
A)

Ninety (90%) Percent of my entire estate shall be

divided equally between my three (3) children, TANYA S. VIERS, L.
KATHYE INGRAM and

W. CECIL MARTIN, as each his/her sole and

separate property including income therefrom, with the issue of
any deceased child to take the share their parent would have
taken by right of representation;
B)

The remaining Ten (10%r Percent of my entire estate

shall be divided equally between my grandchildren, DEAN VIERS,
MEGAN K. LOWE, ELI INGRAM, COLBY W. MARTIN, KELSEY R. MARTIN, and
LAUREN K. MARTIN, and my niece, TANYA WOODEN, to be held in trust
by my Conservator, A. WESLEY SEIDEMAN, of TRESCO TRUST AND ESTATE
SERVICES COMPANY,

Boise, Idaho, for the benefit of my

grandchildren, for the purpose of providing for my
grandchildren's health, education, care and maintenance.

r9~ .W"

The

grandchildren shall be allowed to receive their share of my

LAST WILL ANiT~NT
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estate, free of this trust requirement when their parents or
legal guardian, W. CECIL MARTIN, deem them ready to receive the
same without limitation.

The parents or legal guardian of my

grandchildren shall consult with A. WESLEY SEIDEMAN of Boise,
Idaho, for guidance and assistance in investing my
grandchildren's share of my estate while the same is held in
trust.
I further acknowledge and state that during my lifetime a
Limited Guardianship and Conservatorship was established and W.
CECIL MARTIN was appointed as my personal Guardian to assist with
my personal needs and TRESCO TRUST AND ESTATE SERVICES COMPANY,
was appointed my Conservator.

Decisions made by my Guardian and

Conservator shall be final.
FIFTH:

I hereby nominate and appoint my son, W. CECIL

MARTIN, as Personal Representative of this my Last Will and
Testament.

If, for any reason, he is unable to serve in that

capacity, then I nominate and appoint my trustee, A. WESLEY
SEIDEMAN, as alternate Personal Representative.

If he is unable

or unwilling to so serve, then I nominate and appoint my two
daughters, TANYA S. VIERS and L. KATHYE INGRAM, as alternate CoPersonal Representatives

and I direct that no bond or other

undertaking be required of any person so serving.
In the event there is any dispute concerning any part of my
estate or its administration, my Personal Representative is the
arbiter thereof, and his or her decision or judgment shall be
final in all matters.
SIXTH:

In the event that a guardian of the person or

conservator of the estate of any of my grandchildren taking under
this Will is needed, I hereby appoint and nominate as guardian
over my minor grandchildren, the surviving parent, or both
parents, if they are surviving.

In the event they do not survive

then I name W. CECIL MARTIN, as personal guardian for my

LAST WILL AND T E S ~
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grandchildren.

In the event that a conservator is needed for my

grandchildren I name and appoint A. WESLEY SEIDEMAN of Tresco

of

1daho, and I direct that such guardian and/or conservator shall
act without bond in that capacity, and I direct further, that the
guardians' and/or conservators' discretion shall be final.
SEVENTH: If any person interested in my estate shall
petition for supervised administration, such administration shall
not be ordered unless the Court finds that changed circumstances
which I could not have anticipated would require supervised
administration to protect the interest of my estate and its
beneficiaries. In addition to the powers it would otherwise have
by reason of any statutes or rule of law, my Personal
beneficiaries. In addition to the powers it would otherwise have
by reason of any statutes of law, my Personal Representative
shall have power, without prior authorization or approval of any
Court, to do everything he shall consider adviBable in the
management of my estate, even though it would not otherwise be
authorized for fiduciaries under any statute or rule of law.
EIGHTH:

If any legatee, devisee, or taker under this Will

shall interpose objections to its probate or in any way contest
it, or cause any problem without probable cause or fail to defend
it, such person shall forfeit his or her entire interest under
this Will, and the gift, bequest, or devise made to such person
shall pass as part of the residue of my estate, PROVIDED,
HOWEVER, that if such person is a residuary beneficiary, his or
her interest shall be divided among the remaining beneficiaries.
I, KATHLEEN R. CONWAY, the testator, sign my name to this
instrument thiso2J~ day of

lJt~,

2004, and being first

duly sworn, do hereby declare tot'the undersigned authority that
I sign and execute this instrument as my last will and that I
sign it willingly (or willingly direct another to sign for me),
that I execute it as my free and voluntary act for the purposes

LASTWILLANDTESTA~c.

tJ-

10

Last Will and Testament ... Kathleen R. Conway ..... Page 5
therein expressed, and that I am eighteen (18)

years of age or

older, and under no constraint nor undue influence.

e

We,
V1.: r ("-\ 2> A ::i h v
and (\/\ ,c \r,C, e i
vJ<,s. k .: _,
, the
witnesses, signJour names to this instrument, being first duly
sworn, and do hereby declare to the undersigned authority that
the testator signs and executes this instrument as her last will
and that she signs it willingly(or willingly directs another to
sign for her), and that each of us, in the presence and hearing
of the testator, hereby signs this will as witness to the
testator's signing, and that to the best of each of our knowledge
the testator is eighteen (18) years of age or older, of sound
mind, and under no constraint nor undue influence.

Address

/4~~,»

Address~'

Name

STATE OF IDAHO
County of Idaho

ss.

SUBSCRIBED, SWORN TO AND ACKNOWLEDGED before me by the
testator, KATHLEEN R. CONWAY, and subscribed and sworn to me by
the witnesses, _ _ _ _ _ _ _ _ _ and __________ , this
day o f - - - ~ ' 2004.
(Notary seal)
Notary Public, State of Idaho
Residing at _____ therein.
My Commission expires:
/
/

LAST WILLAND TESTAMENT
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FILED
Garry W. Jones, ISBN 1254
JONES, BROWER & CALLERY, P.L.L.C.
1304 Idaho Street
P.O. Box 854
Lewiston, ID 83501
(208) 743-3591
Facsimile (208) 746-9553
gwj ones@lewiston.com
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN Al'ID FOR THE COUNTY OF :NEZ PERCE

In the Matter of the Estate
of
KATHLEENR. CONWAY,
Deceased.

_________

)
)
)
)
)
)
)
)

Case No.

CVO9 • 0 12 31

APPLICATION FOR INFORMAL
PROBATE OF WILL AND
APPOINTMENT OF PERSONAL
REPRESENTATIVE

Your applicant, W. CECIL MARTIN, respectfully shows the Court as follows:
1.

Your applicant, W. CECIL MARTIN, is the son of the above named decedent, and

resides at 24598 Gifford/Reubens Road, Culdesac, Idaho. The Will of the decedent dated May 21,
2004 names applicant as Personal Representative of the will and estate of

KATHLEEN R.

CONWAY.
2.

KATHLEEN R. CONWAY died on March 15, 2009, at the age of 84 years. At the

time of her death, the decedent was domiciled in Nez Perce County, Idaho, and was survived by the
following persons:

APPLICATION FOR INFORMAL
PROBATE OF WILL ...

-1-

Name

Address

Relationship

TAi"l\'YA S. VIERS

922-3RD St., Apt B., Clarkston WA 99403

Daughter

L. KATHYE INGRAM

18262 Friends Road, Caldwell, ID

Daughter

W. CECIL MARTIN

24598 Gifford/Reubens Rd., Culdesac, ID 83524

Son

!vfEGA.i~ LOWE

3140 S. Canyon Road, Nampa, ID 83686

Granddaughter

COLBY MARTIN

7812 W. Mead Ave., Yakima, WA 98908

Grandson

LAUREN MARTIN

24598 Gifford/Reubens Rd., Culd3esac, ID 83524

Granddaughter

ELI INGRAM

% Kathye Ingram, 18262 Friends Road,
Culdesac, ID 83524

Grandson

TONYA WOODEN

% Clarkston RV. Park, 1395 Fair St.,
Clarkston, WA 99403

Niece

KELSEY SPRACKLIN

10 E. Mayfair Court #41, Spokane, WA 99208

Grandson

DEA.i~ VIERS

2310 S. W. 188 th Court, Aloha OR 97006

Grandson

3.

Venue for this proceeding is in Nez Perce County, Idaho, because decedent was a

resident of Nez Perce County, Idaho.
4.

No personal representative of the decedent has been appointed in this state or

elsewhere.
5.

Applicant has not received a demand for notice and is not aware of a demand for

notice of any probate or appointment proceeding concerning the decedent that may have been filed
in this state or elsewhere.
6.

The original of the decedent's Will was executed on May 21, 2004 and accompanies

this application.

APPLICATION FOR INFORMAL
PROBATE OF WILL ...
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7.

To the best of applicant's knowledge, said will was validly executed, and after the

exercise of reasonable diligence, applicant is not aware of any instrument revoking said will.
Applicant believes said will is the decedent's last will.

8.

The time limit for informal probate has not expired.

9.

Applicant is entitled to be appointed personal representative of KATHLEEN R.

CO1\TWAY's will because he is named as personal representative in said will.

WHEREFORE, applicant prays that said will be admitted to informal probate, and that he be
appointed personal representative of decedent's estate, and that Letters Testamentary be issued to
applicant.
DATED this

1'-ftf\- day of May, 2009.

{.~~·~rl\·~
W. CECIL MARTIN

STATEOFIDAHO
County ofNez Perce

)
: ss
)

W. CECIL MARTIN, being first duly sworn on oath, deposes and says:
That he is the applicant in the foregoing Application for Informal Probate of Will and

Appointment of a Personal Representative; that he/she has read the same, knows the contents
thereof, and believes the facts therein stated to be true.

~ - S ? /11~-==
W. CECIL MARTIN

is

/Y4'

day of May, 2009.

-,~~[/{(>
Notary Public n d for the State of Idaho,
residing at Le · on.
Mycomrnissionexpires S---12-'2.0tO .

-3-
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Fl LED

Garry W. Jones, ISBN 1254
JONES, BROWER & CALLERY, P.L.L.C.
1304 Idaho Street
P.O. Box 854
Lewiston, ID 83501
(208) 743-3591
Facsimile (208) 746-9553
gwj ones(ci:Jewiston.com
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE

)
)
)
)
)
)
)
)
)

In the Matter of the Estate
of
KATHLEEN R. CONWAY,

Deceased.

Case No.

CV'09-0123!

STATEMENT OF INFORMAL
PROBATE OF WILL AND
APPOINTMENT OF PERSONAL
REPRESENTATIVE

The application ofW. CECIL MARTIN, for the informal probate of the will of KATHLEEN

R. CONWAY and the appointment of a Personal Representative having come on for hearing this

)0

r

day of June, 2009, and it appearing that the application is complete and contains the

applicant's oath or affirmation that the statements contained therein are true to the best of his
knowledge and belief, the Court makes the following findings based upon said application:
1.

KATHLEEN R. CONWAY died on March 15, 2009 and at least 120 hours have

elapsed since decedent's death.
2.

The applicant is an interested person as defined by the laws of this state by reason of

STATEMENT OF INFORMAL
PROBATE OF WlLL ...

-1-

!5

the fact that your applicant is the son of the decedent and named in the decedent's Will as Personal
Representative.
3.

Venue is proper because the decedent owned real property situate in Nez Perce

County, Idaho.
4.

The original, duly executed and apparently unrevoked will of the decedent, dated

May 10, 2005 is in the Court's possession.
5.

Any notice required by the laws of this state has been given and the application is not

within§ 15-3-304, Idaho Code.
6.

The time limit for original probate has not expired.

7.

A personal representative has not been appointed in this or any other county of this

state and neither the will subject of this application or any other will of the decedent has been the
subject of a previous probate order.
8.

W. CECIL MARTIN is entitled to act as Personal Representative of the decedent's

estate because he was so named in decedent's Will.
NOW, THEREFORE, IT IS ORDERED as follows:
The application for informal probate is hereby granted and the Will of KATHLEEN

1.

R. CONWAY dated May 21, 2004 is hereby admitted to informal probate.
2.

The application for informal appointment of a Personal Representative is hereby

granted and W. CECIL MARTIN is hereby appointed as Personal Representative of the Estate of
KATHLEEN R. CONWAY, deceased, without bond.
3.

Letters Testamentary shall be issued to W. CECIL MARTIN upon his qualification

and acceptance.

A

DATED this~ day of June, 2009.

~~

STATEMENT OF INFORMAL
PROBATE OF WILL ...

-2-
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FILED

Garry W. Jones, ISBN 1254
J01'.7ES, BROWER & CALLERY, P.L.L.C.
13 04 Idaho Street
P.O. Box 854
Lewiston, ID 8350 I
(208) 743-3591
Facsimile (208) 746-9553
gwj ones@lewiston.com

IN THE DISTRICT COURT OF THE SECOl\TD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF J\TEZ PERCE
In the Matter of the Estate
of
KATHLEENR. CONWAY,
Deceased.

______________

)
)
)
)
)
)
)
)

Case No.

CV 09 - o· 1 ? "2: 1

··-~ .

LETTERS TESTAMENTARY

W. CECIL MARTIN is hereby appointed Personal Representative of the Will and Estate of
KATHLEEN R. CONWAY, deceased, under informal proceedings.
WITNESSETH:

tt f~}[RJCJ\

, Magistrate/Judge

of the District Court, County of

Nez Perce, State ofldaho, with the Seal of the Court affixed this / ~ y of June, 2009 .

~

~

. =:z==JUD=G=E----===----

LETTERS TESTAMENTARY
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FILED

Garry W. Jones, ISBN 1254
JONES, BROWER & CALLERY, P.L.L.C.
1304 Idaho Street
P.O. Box 854
Lewiston, ID 83501
(208) 743-3591
Facsimile (208) 746-9553
gwj ones@lewiston.com
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IN THE DISTRICT COURT OF THE SECOND TIJDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE
In the Matter of the Estate
of
KATHLEEN R. CONWAY,
Deceased.

______________
STATE OF IDAHO

)
)
)
)
)
)
)
)

Case No.c

VO 9 -012 31

AFFIDAVIT OF
ATTESTING WITNESS

)
: ss

County of _ _ _~

Affia.'lt, PERRY I'LJSTICE, being !'worn, states that:
1.

Affiant was acquainted with the decedent, KA TI-ILEEN R. CONWAY.

2.

Affiant has examined the instrument dated May 21, 2004 purporting to be the Last

Will and Testament of the decedent, a true copy of which is attached to this affidavit.
3.

The decedent's Will was signed by the decedent in the presence and hearing of

myself and MICHAEL WASKO as attesting witnesses.
4.

Affiant and MICHAEL WASKO signed the Will of the decedent as witnesses in the

presence and hearing of the testator and each other. At the time the Will was executed by the
AFFIDAVIT OF ATTESTING WITNESS

-1-

decedent, affiant was over the age of 18 years.
5.

To the best of affiant's knowledge and belief, at the time of the execution of the Will

the decedent was 18 years of age or older, of sound mind, and under no constraint or undue
influence.

DATED this

_±_,aay o ~~ 2009.

SUBSCRIBED AND SWORN to before me this _j'__ day o ~ 2009.

otary Public in and for the State
residing at
D.t:vm...fO=
My commission expires

AFFIDAVIT OF A ITESTING WITNESS

-2-

/O ·Aj -;l/227'

11

LAST WILL AND TESTAMENT

OF

KATHLEEN R. CONWAY

I, KATHLEEN R. CONWAY,

currently residing

at 508 E. Amber, Caldwell, ID 83607, declare this to be my Last
Will and Testament, hereby revoking all prior wills and codicils
made by me.
FIRST: I direct that I be given a Christian funeral and that
my body be interred in a manner commensurate with my situation in
life and the circumstances of my estate.
SECOND:

I certify and declare that I am a widow.

further certify

I

and declare that I have three (3) living

children born as issue of a previous marriage to WAYNE MARTIN,
whose names, ages and addresses are:
Tanya S. Viers, legal age, 922 3rd St, AptB, Clarkston, WA;
L. Kathye Ingram, legal age, 18262 Friends Road, Caldwell,
ID; and
W. Cecil Martin, son, legal age, 24598 Gifford/Reubens Rd.,
Culdesac, ID.
I further certify that I have no other living children, or
issue of any deceased children surviving me.
THIRD:

I intend to make, in my own handwriting, or signed

by me, a list of specific items (other than money, evidences of
indebtedness, documents of title or securities) that I plan to
dispose of, in accordance with Idaho Code Section 15-2-213, to
members of my family.
I ask that all debts, legal claims against me estate and
funeral expenses be paid.

Any indebtedness, including interest

thereon, that my heirs may owe me at my death shall be inherited
by such individual(s) and used as an off set against his/her
inheritance.

// e-
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Except as expressly provided to the contrary, the gift of
any item of property under this paragraph shall fail to the
extent that I do not own such property at my death.
If the gift of any item of property under this paragraph
fails or lapses, such property shall become a part of my
residuary estate, and shall be distributed as provided in
paragraph FOURTH.
All matters pertaining to identification, distribution, or
division of property given by this paragraph, shall be determined
by my Personal Representative, and its determination shall be
final and binding upon all persons having any interest in my
estate.
FOURTH:

I give, devise and bequeath the entire rest and

residue of my estate, of whatsoever nature and wheresoever
situated, including all property of every nature and description,
both real and personal, absolutely and without limitat~on as
follows:
A)

Ninety (90%) Percent of my entire estate shall be

divided equally between my three (3) children, TANYA S. VIERS, L.
KATHYE INGRAM and

W. CECIL MARTIN, as each his/her sole and

separate property including income therefrom, with the issue of
any deceased child to take the share their parent would have
taken by right of representation;
B)

The remaining Ten (10%} Percent of my entire estate

shall be divided equally between my grandchildren, DEAN VIERS,
MEGAN K. LOWE, ELI INGRAM, COLBY W. MARTIN, KELSEY R. MARTIN, and
LAUREN K. MARTIN, and my niece, TANYA WOODEN, to be held in trust
by my Conservator, A. WESLEY SEIDEMAN, of TRESCO TROST AND ESTATE
SERVICES COMPANY,

Boise, Idaho, for the benefit of my

grandchildren, for the purpose of providing for my
grandchildren's health, education, care and maintenance.

The

grandchildren shall be allowed to receive their share of my

AFFIDAVIT OF

n',s~

/1I
1(
f, '- I

WITNESS
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estate, free of this trust requirement when their parents or
legal guardian, W. CECIL MARTIN, deem them ready to receive the
same without limitation.

The parents or legal guardian of my

grandchildren shall consult with A. WESLEY SEIDEMAN of Boise,
Idaho, for guidance and assistance in investing my
grandchildren's share of my estate while the same is held in
trust.
I further acknowledge and state that during my lifetime a
Limited Guardianship and Conservatorship was established and W.
CECIL MARTIN was appointed as my personal Guardian to assist with
my personal needs and TRESCO TRUST AND ESTATE SERVICES COMPANY,
was appointed my Conservator.

Decisions made by my Guardian and

Conservator shall be final.
JIFTH=

I hereby nominate and appoint my son, W. CECIL

MARTIN, as Personal Representative of this my Last Will and
Testament.

If, for any reason, he is unable to serve in that

capacity, then I nominate and appoint my trustee, A. WESLEY
SEIDEMAN, as alternate Personal Representative.

If he is unable

or unwilling to so serve, then I nominate and appoint my two
daughters, TANYA S. VIERS and L. KATHYE INGRAM, as alternate CoPersonal Representatives

and I direct that no bond or other

undertaking be required of any person so serving.
In the event there is any dispute concerning any part of my
estate or its administration, my Personal Representative is the
arbiter thereof, and his or her decision or judgment shall be
final in all matters.
SIXTH:

In the event that a guardian of the person or

conservator of the estate of any of my grandchildren taking under
this Will is needed,

I hereby appoint and nominate as guardian

over my minor grandchildren, the surviving parent, or both
parents, if they are surviving.

In the event they do not survive

then I name W. CECIL MARTIN, as personal guardian for my

I
AFFIDAVIT OF ATfE*°~ESS
/
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I
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grandchildren.

In the event that a conservator is needed for my

grandchildren I name and appoint A. WESLEY SEIDEMAN of Tresca

of

Idaho, and I direct that such guardian and/or conservator shall
act without bond in that capacity, and I direct further,

that the

guardians' and/or conservators' discretion shall be final.
SEVENTH: If any person interested in my estate shall
petition for supervised administration, such administration shall
not be ordered unless the Court finds that changed circumstances
which I could not have anticipated would require supervised
administration to protect the interest of my estate and its
beneficiaries. In addition to the powers it would otherwise have
by reason of any statutes or rule of law, my Personal
beneficiaries. In addition to the powers it would otherwise have
by reason of any statutes of law, my Personal Representative
shall have power, without prior authorization or approval of any
Court, to do everything he shall consider advisable in the
management of my estate, even though it would not otherwise be
authorized for fiduciaries under any statute or rule of law.
EIGHTH:

If any legatee, devisee, or taker under this Will

shall interpose objections to its probate or in any way contest
it, or cause any problem without probable cause or fail to defend
it, such person shall forfeit his or her entire interest under
this Will, and the gift, bequest, or devise made to such person
shall pass as part of the residue of my estate, PROVIDED,
HOWEVER, that if such person is a residuary beneficiary, his or
her interest shall be divided among the remaining beneficiaries.
I, KATHLEEN R. CONWAY, the testator, sign my name to this
instrument this~L day of

lnt2-~,

2004, and being first

duly sworn, do hereby declare to~he undersigned authority that
I sign and execute this instrument as my last will and that I
sign it willingly (or willingly direct another to sign for me),
that I execute it as my free and voluntary act for the purposes

j_,/// '
AFFIDAVIT OF A TTESTnm:wr~ss
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therein expressed, and that I am eighteen (18) years of age or
older, and under no constraint nor undue influence.

()

•\

~

~

ct~i~

1
1
witne=~~s, "~l·;~)o{i~;~~~~s tot~~~ i~-~~-~~~~ nt:,. b~i~~'first
sworn, and do hereby declare to the undersigned authority that
the testator signs and executes this instrument as her last will
and that she signs it willingly(or willingly directs another to
sign for her), and that each of us, in the presence and hearing
of the testator, hereby signs this will as witness to the
testator's signing, and that to the best of each of our knowledge
the testator is eighteen {18} years of age or older, of sound
mind, and under no constraint nor undue influence.

('~
Name

Address

.

' I'-·1~/v)

/l

J../e½~,
Addressr

Name

STATE OF IDAHO
County of Idaho

'

ss.

SUBSCRIBED, SWORN TO AND ACKNOWLEDGED before me by the
testator, KATHLEEN R. CONWAY, and subscribed and sworn to me by
the witnesses, _ _ _ _ _ _ _ _ _ and __________ , this
day of _ _ , 2004.
(Notary seal)
Notary Public, State of Idaho
Residing at _____ therein.
My Commission expires~
/
/

AFFIDAVIT OF ATTESTING WITNESS

F\LED

Garry W. Jones, ISBN 1254
JONES, BROWER & CALLERY, P.L.L.C.
1304 Idaho Street
P.O. Box 854
Lewiston, ID 83501
(208) 743-3591
Facsimile (208) 746-9553
gwiones@lewiston.com
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IN THE DISTRICT COURT OF THE SEC01'U) JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE

In the Matter of the Estate

)
)
)
of
)
KATHLEEN R. CONWAY,
)
)
Deceased.
)
______________ )

STA TE OF IDAHO
County of Nez Perce

CaseNo.

CVU9 -012 31

AFFIDAVIT OF
ATTESTING WITNESS

)
: ss
)

Affiant, MICHAEL P. WASKO, being sworn, states that:
1.

Affiant was acquainted with the decedent, KATHLEEN R. CONWAY.

2.

Affiant has examined the instrument dated May 21, 2004 purporting to be the Last

Will and Testament of the decedent, a true copy of which is attached to this affidavit.

3.

The decedent's Will was signed by the decedent in the presence and hearing of myself

and PERRY JUSTICE as attesting witnesses.
4.

Affiant and PERRY JUSTICE signed the Will of the decedent as witnesses in the

presence and hearing of the testator and each other.
AFFIDAVIT OF ATTESTING WITNESS

-1-

At the time the Will was executed by the

decedent, affiant was over the age of 18 years.
5.

To the best of affiant's knowledge and belief, at the time of the execution of the Will

the decedent was 18 years of age or older, of sound mind, and under no constraint or undue influence.

;s·l4

DATED this _l_ day of May, 2009.

MICHAEL P. WASKO
505 Oak Street, Suite 10
Nezperce, ID 83543

SUBSCRIBED AND SWORN to before me this JB_~ay of May, 2009.

SARAH J. KASCHMITTER
NOTARY PUBLIC
STATE OF H)AHO
My commission expires

AFFIDAVIT OF ATTESTING WITNESS
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LAST WILL AND TESTAMENT

OF

KAtHLEEN R. CONWAY

I, KATHLEEN R. CONWAY,

currently residing

at 508 E. Amber, Caldwell, ID 83607, declare this to be my Last
Will and Testament, hereby revoking all prior wills and codicils
made by me.

FIRST: I direct that I be given a Christian funeral and that
my body be interred in a manner commensurate with my situation in
life and the circumstances of my estate.
SECOND:

I certify and declare that I am a widow.

further certify

and declare that I have three

I

(3) living

children born as issue of a previous marriage to WAYNE MARTIN,
whose names, ages and addresses are:
Tanya S. Viers, legal age, 922 3rd St, Apt B, Clarkston, WA;
L. Kathye Ingram, legal age, 18262 Friends Road, Caldwell,
ID; and
W. Cecil Martin, son, legal age, 24598 Gifford/Reubens Rd.,
Culdesac, ID.
I further certify that I have no other living children, or
issue of any deceased children surviving me.
THIRD:

I intend to make, in my own handwriting, or signed

by me, a list of specific items (other than money, evidences of
indebtedness, documents of title or securities) that I plan to
d~spose of, in accordance with Idaho Code Section 15-2-213, to
members of my family.
I ask that all debts, legal claims against me estate and
funeral expenses be paid.

Any indebtedness, including interest

thereon, that my heirs may owe me at my death shall be inherited
by such individual(s) and used as an off set against his/her

(1

inheritance.

. /

.

r/
\.

AFFIDAVIT OF ATTEST}ffu ~ESS
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Last Will and Testament ... Kathleen R. Conway ..... Page 2
Except as expressly provided to the contrary, the gift of
any item of property under this paragraph shall fail to the
extent that I do not own such property at my death.
If the gift of any item of property under this paragraph
fails or lapses, such property shall become a part of my
residuary estate, and shall be distributed as provided in
paragraph FOURTH.
All matters pertaining to identification, distribution, or
division of property given by this paragraph, shall be determined
by my Personal Representative, and its determination shall be
final and binding upon all persons having any interest in my
estate.
I give, devise and bequeath the entire rest and

FOURTH:

residue of my estate, of whatsoever nature and wheresoever
situated, including all property of every nature and description,
both real and personal, absolutely and without limitation as
follows:
A)

Ninety (90%) Percent of my entire estate shall be

divided equally between my three (3)
KATHYE INGRAM and

children, TANYA S. VIERS, L.

W. CECIL MARTIN, as each his/her sole and

separate property including income therefrom, with the issue of
any deceased child to take the share their parent would have
taken by right of representation;
B)

The remaining Ten (10%) Percent of my entire estate

shall be divided equally between my grandchildren, DEAN VIERS,
MEGAN K. LOWE, ELI INGRAM, COLBY W. MARTIN, KELSEY R. MARTIN, and
LAUREN K. MARTIN, and my niece, TANYA WOODEN, to be held in trust
by my Conservator, A. WESLEY SEIDEMAN, of TRESCO TRUST AND ESTATE
SERVICES COMPANY,

Boise, Idaho, for the benefit of my

grandchildren, for the purpose of providing for my
grandchildren's health, education, care and maintenance.
grandchildren shall be allowed to
AFFIDAVIT OF

xs'{!!;J

I J

WITNESS

The

their share of my

J1V-P

,,1

Last Will and Testament ... Kathleen R. Conway ..... Page 3
estate, free of this trust requirement when their parents or
legal guardian, W. CECIL MARTIN, deem them ready to receive the
same without limitation.

The parents or legal guardian of my

grandchildren shall consult with A. WESLEY SEIDEMAN of Boise,
Idaho, for guidance and assistance in investing my
grandchildren's share of my estate while the same is held in
trust.
I further acknowledge and state that during my lifetime a
Limited Guardianship and Conservatorship was established and W.
CECIL MARTIN was appointed as my personal Guardian to assist with
my personal needs and TRESCO TRUST AND ESTATE SERVICES COMPANY,
was appointed my Conservator.

Decisions made by my Guardian and

Conservator shall be final.
FIFTH:

I hereby nominate and appoint my son, W. CECIL

MARTIN, as Personal Representative of this my Last Will and
Testament.

If, for any reason, he is unable to serve in that

capacity, then I nominate and appoint my trustee, A. WESLEY
SEIDEMAN, as alternate Personal Representative.

If he is unable

or unwilling to so serve, then I nominate and appoint my two
daughters, TANYA S. VIERS and L. KATHYE INGRAM, as alternate CoPersonal Representatives

and I direct that no bond or other

undertaking be required of any person so serving.
In the event there is any dispute concerning any part of my
estate or its administration, my Personal Representative is the
arbiter thereof, and his or her decision or judgment shall be
final in all matters.
SIXTH:

In the event that a guardian of the person or

conservator of the estate of any of my grandchildren taking under
this Will is needed, I hereby appoint and nominate as guardian
over my minor grandchildren, the surviving parent, or both
parents, if they are surviving.

In the event they do not survive

then I name W. CECIL MARTIN, as personal guardian for my

AFFIDAVIT OF ATTES~~J:NESS

I
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Last Will and Testament ... Kathleen R. Conway ..... Page 4
grandchildren.

In the event that a conservator is needed for my

grandchildren I name and appoint A. WESLEY SEIDEMAN of Tresco

of

Idaho, and I direct that such guardian and/or conservator shall
act without bond in that capacity, and I direct further,

that the

guardians' and/or conservators' discretion shall be final.
SEVENTH: If any person interested in my estate shall
petition for supervised administration, such administration shall
not be ordered unless the Court finds that changed circumstances
which I could not have anticipated would require supervised
administration to protect the interest of my estate and its
beneficiaries. In addition to the powers it would otherwise have
by reason of any statutes or rule of law, my Personal
beneficiaries. In addition to the powers it would otherwise have
by reason of any statutes of law, my Personal Representative
shall have power, without prior authorization or approval of any
Court, to do everything he shall consider advisable in the
management of my estate, even though it would not otherwise be
authorized for fiduciaries under any statute or rule of law.
EIGHTH:

If any legatee, devisee, or taker under this Will

shall interpose objections to its probate or in any way contest
it, or cause any problem without probable cause or fail to defend
it, such person shall forfeit his or her entire interest under
this Will, and the gift, bequest, or devise made to such person
shall pass as part of the residue of my estate, PROVIDED,
HOWEVER, that if such person is a residuary beneficiary, his or
her interest shall be divided among the remaining beneficiaries.
I, KATHLEEN R. CONWAY, the testator, sign my name to this
instrument this~L day of

- . ..--, , 2004, and being first

duly sworn , do hereby declare to/

undersigned authority that

I sign and execute this instrument as my last will and that I
sign it willingly (or willingly direct another to sign for me),
that I execute it as my free and voluntary act for the purposes

AFFIDAVIT OF ATTEST~~f\SS
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Last Will and Testament ... Kathleen R. Conway ..... Page 5
therein expressed, and that I am eighteen (18) years of age or
older, and under no constraint nor undue influence.

We I
\)l._' ·,r "{'",. ), , \. ~ \. ~r1 l__.(
and l\t\ t C~~·;Cf \
rJ '· .~ -~(:;. SJr_ ;~1
r the
witnesses, signJour names to this instrument, being first duly
sworn, and do hereby declare to the undersigned authority that
the testator signs and executes this instrument as her last will
and that she signs it willingly(or willingly directs another to
sign for her), and that each of us, in the presence and hearing
of the testator, hereby signs this will as witness to the
testator's signing, and that to the best of each of our knowledge
the testator is eighteen (18) years of age or older, of sound
mind, and under no constraint nor undue influence.
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Address;

Name

STATE OF IDAHO
County of Idaho

z:-,p~; l

!}

/i

~-

'

ss.

SUBSCRIBED, SWORN TO AND ACKNOWLEDGED before me by the
testator, KATHLEEN R. CONWAY, and subscribed and sworn to me by
the witnesses, _ _ _ _ _ _ _ _ _ and __________ , this
day of
, 2004.
(Notary seal)
Notary Public, State of Idaho
Residing at _____ therein.
My Commission expires:
/
/

AFFIDAVIT OF ATTESTING WITNESS
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Garry W. Jones, ISBN 1254
JONES, BROWER & CALLERY, P.L.L.C.
1304 Idaho Street
P.O. Box 854
Lewiston, ID 83501
(208) 743-3591
Facsimile (208) 746-9553
g:wj ones@lewiston.com
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE

)
)
)
)
)
)
)

In the Matter of the Estate
of
KATHLEEN R. CON"WAY,
Deceased.

CV09-0.1231

Case No.

ACCEPTANCE OF APPOINTMENT

______________ )
STATE OF IDAHO
County of Nez Perce

)
: ss
)

THE UNDERSIGNED HEREBY ACCEPTS the duties of Personal Representative of the
Estate of KATHLEEN R. CONWAY, deceased, and does solemnly swear that he/she will perform,
according to law, the duties of Personal Representative.

W~1~
W. CECIL MARTIN

4-

·s _tj_ day of May, 2009.

SUBSCRIBED AND SWORN to before me
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ACCEPTANCE OF APPOINTME1'.'T

FILED
2a8 J!IH 15 Pf'I 't 2.1
Tod D. Geidl, ISB #5785
Creason, Moore & Dokken, PLLC
1219 Idaho Street
P.O. Drawer 835
Lewiston ID 83501
(208) 743-1516; Fax(208)746-2231

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
ST ATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE
IN THE MATTER OF THE ESTATE
of
KATHLEEN R. CONWAY,
Deceased.

)
)
)
)
)

Case No. CV 09-01231

NOTIFICATION OF
COMPETING WILL

)

Fee Category: I. l.; Fee: $40.00

)
)

Comes now, Tanya Wooden, (hereinafter "Wooden"), by and through her attorney
of record, Tod D. Geidl of Creason, Moore & Dokken, PLLC, and hereby files a
Notification of Competing Will.

I.

Attached hereto is a copy of a Will that the petitioner, Tanya Wooden,

claims is the Last Will and Testament of Kathleen R. Conway during the time within
which Ms. Conway was competent to execute a Will.
2.

Petitioner will be filing a formal testacy proeeding challenging the Will

dated May 21, 2004, presented by the personal representative to the Court.

NOTIFICATION OF COMPETING WILL -- 1
Tdg/wooden/p/eadings/notification _ will

Creason, Moore & Dokken, PLLC
P.O. Drawer 835, Lewiston ID 83501
(208)743.-1516; Fax(208)746-2231

33

DATED this 15 th day of June, 2009.

Attorneys for Tanya Wooden

NOTIFICATION OF COMPETING WILL -- 2
Tdglwoodenlp/eadingslnotification _ wi II

Creason, Moore & Dokken, PLLC
P.O. Drawer 835, Lewiston ID 83501
(208)743-1516; Fax(208)746-2231

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 15 th day of June, 2009, a copy of the foregoing
NOTICE OF COMPETITING WILL was served by the method indicated below and
addressed to the following:
Garry W. Jones
Jones, Brower & Callery, P.L.L.C.
1304 Idaho Street
P. 0. Box 854
Lewiston, ID 83501
FIRST-CLASS MAIL
HAND DELIVERED
- - OVERNIGHT MAIL
x FAX TRANS.\1ISSION (208) 746-9553

--

~~~
Tod D. Geidl, ISB #5785

NOTIFICATION OF COMPETING WILL -- 3
Tdglwoodenlpleadingslnotification _ w III

Creason, Moore & Dokken, PLLC
P.O. Drawer 835, Lewiston ID 8350 l
(208)743-1516; Fax(208)746-223 l
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ll.

PAYMENT OF DEBTS AND TAXES
A. I hereby direct that all just debts for which. timely and proper claims are filed against

2

3

my estate and the expense of my funeral and my last illness be paid by my Personal Represenrativei

4

as soon as is convenient after my death; provided, that this direction shall not authorize the

5

payment of any debts or obligations prior to their maturity and due course, nor does this direction

6

authorize the paym.ent of filly debt or obiigation which has been barred by a stamte of limitations

10
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NOTIFICATION OF COMPETING WILL
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maintenance. The grandchildren shall be allowed to receive their share of
2

my estate free of this trust requirement when their parents or legal guardian

3

deem them ready to receive the same without limitation. The parents or

4

legal guardian ofmy grandchildren shall consult with Dwayne Baxter of

5

Caldwell, Idaho for guidance and assistance in investing my grandchildren's

6

share of my estate while the .same is held in trust.

7

B. I intend to attach to this Will a hand-written list of personal property and to whom I

8

wish the property to be devised. The dir-ective,s on the attached persona! property list shall ,

9

supe:rcede any conflicting provisions in this Will pertaining to the bequest of personal property.

10

The attached hand-written list may be 1ll!lended by me at any time before my death and, if said list,:

11

is not found attached to th.is Will,

12

C~ If at tbt:

it sh.all be deemed not to exist.
or BI ~n:y later time b fore full distribution
6

ii:'

NOTIFICATION OF COMPETING WILL
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NOTIFICATION OF COMPETING WILL
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[/

The State ofldaho

2

County of Canyon

)
) ss.
)

3

4

Suhscnbed, sworn ro and acknowledged before me by K.A.TIILEEN CONWAY, the

5

testatrix, and subscribed and sworn to before me by John T. Bujak, and DehJl'c...... C Bci '("(;.__~.:

6

witnesses,

t:b.is.25.. day of January, 200 l,

7

~~~A'
Id

8
9

~

art

Resicling at; Nampa,

10

My Commission Expires:

11
12
13
14
15

16
17

18
19

20
21

22

my Ltt.St Will and Testament.

KATHLEEN CONWAY
Page5 of 5

NOTIFICATION OF COMPETING WILL
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Tod D. Geidl, ISB #5785
Creason, Moore & Dokken, PLLC
1219 Idaho Street
P.O. Drawer 835
Lewiston ID 83501
(208) 743-1516; Fax(208)746-2231
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE
IN THE MATTER OF THE ESTATE
of
KATHLEEN R. CONWAY,
Deceased.

)
)
)
)
)

Case No. CV 09-01231

PETITION FOR FO~l\1AL
PROBATE OF WILL

)

Fee Category: L.2.; Fee: $88.00

)
)

Petitioner, Tanya Wooden, states and represents to the Court that:
1.

Petitioner's interest in this matter is that of an heir of the decedent.

2.

The decedent, Kathleen R. Conway, died on March 15, 2009, at the age of

84 years.
3.

Venue is proper because at the time of death the decedent was domiciled

in this county.
4.

The names and addresses of the spouse, children, heirs and devisees of the

decedent and other persons entitled to notice pursuant to Idaho Code § 15-3-403, and the

PETITION FOR FORMAL PROBATE
OF WILL-- 1
Tdglwooden/estatelpleadingslpe//1ionJormal probate

Creason, Moore & Dokken, PLLC
P.O. Drawer 835, Lewiston JD 83501
(208)743-1516; Fax(208)746-2231

11

ages of those who are minors so far as known or ascertainable with reasonable diligence
by petitioner are:
Address

Name

---

Relationship

Tanya S. Viers

P. 0. Box 2070
Lewiston, Idaho 83501

Daughter
Adult

L. Kathye Ingram

18262 Friends Road
Caldwell, Idaho 83607

Daughter
Adult

W. Cecil Martin

24598 Gifford/Reubens Road
Culdesac, Idaho 83524

Son
Adult

Megan Lowe

3140 S. Canyon Road
Nampa, Idaho 83686

Granddaughter
Adult

Colby Martin

7812 W. Mead Avenue
Yakima, Idaho 98908

Grandson
Adult

Lauren Martin

24598 Gifford/Reubens Road
Culdesac, Idaho 83524

Granddaughter
Adult

Eli Ingram

c/o Kathye Ingram
18262 Friends Road
Caldwell, Idaho 83607

Grandson
Adult

Tanya Wooden

P. 0. Box 5
Clarkston, Washington 99403

Niece
Adult

Kelsey Spracklin

10 E. Mayfair Court #41
Spokane, Washington 99208

Granddaughter
Adult

Dean Viers

2310S.W.188 th Court
Beaverton, Oregon 97006

Grandson
Adult

PETITION FOR FORMAL PRO BA TE
OFWJLL-- 2
Tdg/wooden/eslate/pleadings/petition_Jormal probate

--

Creason, Moore & Dokken, PLLC
P.O. Drawer 835, Lewiston ID 83501
(208)743-1516; Fax(208)746-223 J

5.

On June 9, 2009, W. Cecil Martin filed with the Court a Will signed by the

decedent on May 21, 2004.
6.

On June 10, 2009, W. Cecil Martin was appointed personal representative

by this Court in informal proceedings and the Will signed by the decedent on May 21,
2004, was admitted to informal probate.
7.

Petitioner has neither received nor is aware of any demand for notice of

any probate or appointment proceeding concerning the decedent, other than the demands
received by and on file with the Court.
8.

To the best of petitioner's knowledge, information and belief, the original

of decedent's Will dated January 25, 2001 is lost, destroyed or otherwise unavailable, but
a copy is attached hereto as Exhibit 1 and is incorporated herein by reference.
9.

Petitioner believes that the Will dated January 25, 2001, which rs the

subject of this petition, was validly executed.
10.

The decedent's Will dated January 25, 2001, which is the subject of this

petition, has not been previously probated by this Court.
11.

On February 5, 2004, Altha M. Bish, a close personal friend of

Kathleen Conway, filed a Petition for Appointment of Guardian and Conservator in the
District Court of the Third Judicial District of the State of Idaho, in and for the County of
Canyon, Case No. CV 04-1241, a copy of which is attached hereto as Exhibit 2.
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12.

At the time the petition was filed, a Physician's Report from Michael R.

Djerner, M.D., was also filed stating that he had examined the decedent and found her to
be incapacitated because of dementia. A copy of the report is attached as Exhibit 3.
13.

At the time the petition was filed, an Affidavit of Toni Thompson,

employed as an adult protection worker for the Area I1I Agency on Aging, Adult
Protection Services, was also filed stating that the decedent was unable to manage her
finances and that her relationship with her children was considerably difficult and
strained, among other things. A copy of the Affidavit is attached as Exhibit 4.
14.

On February 25, 2004, Kathye Ingram and Cecil Martin filed a

Cross-Petition for Appointment of Guardian and Conservator indicating that Ms. Conway
was mentally incapacitated, unable to manager her personal and financial affairs, or make
reasoned decisions as to her health care, among other things.

A copy of the

Cross-Petition for Appointment of Guardian and Conservator is attached hereto as
Exhibit 5.
15.

On February 27, 2004, the Affidavit of Megan Lowe was filed in the

guardianship and conservatorship proceeding of the decedent, attached to which, among
other things, is the Last Will and Testament of Kathleen Conway dated January 25, 2001.
A copy of the affidavit is attached hereto as Exhibit 6.
16.

On March 31, 2004, an Order of Limited Guardianship and Order

Appointing Conservator was entered m Case No. CV 04-1241, a copy of which is
attached hereto as Exhibit 7.
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17.

The Will submitted by W. Cecil Martin was purportedly executed on

May 21, 2004, after Ms. Conway was found to be incapacitated and W. Cecil Martin had
been appointed guardian for the decedent.
18.

The Will submitted by W. Cecil Martin purports to appoint him as

personal representative of Ms. Conway's estate, contrary to the provision of the Will
dated January 25, 2001, which appoints Megan Lowe as personal representative.
19.

The Will submitted by W. Cecil Martin increases his share of the estate as

a beneficiary, decreases the petitioner's share of the estate, and decreases all of
Ms. Conway's grandchildren's share of the estate under the January 25, 2001 Will.
20.

The decedent lacked capacity to execute the Will submitted by W. Cecil

21.

The decedent was unduly influenced to execute the Will submitted by

Martin.

W. Cecil Martin.
23.

The Will dated January 25, 2001, is the only valid existing Last Will and

Testamentary of Ms. Conway.
WHEREFORE, PETITIONER REQUESTS THAT:
1.

The Court fix a time and place of hearing.

2.

Notice be given as required by law.

3.

The Court enter an order formally probating the decedent's Will dated

January 25, 2001.
4.

The Court enter an order determining the devise es of the decedent.
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5.

The Court enter an order restraining the acting personal representative,

W. Cecil Martin, from exercising any of the powers granted to him in the informal
probate pursuant to the Letters Testamentary issued.

6.

The Court enter an order appointing Megan Lowe as a special

administrator in place of the acting personal representative, W. Cecil Martin.
7.

The Court enter an order for an award of attorney fees and costs in favor of

petitioner, including, but not limited to, attorney fees for representing the interests of the
estate in this matter.
DATED this zq day of June, 2009.
CREASON, MOORE & DOK EN, PLLC

i

~~

--~-- - -

r

r-~~/r".:,/~~

TodD. Geidl, ISB #5785
Attorneys for Petitioner, Tanya Wooden

VERIFICATION
STATE OF IDAHO

)
ss.

County of Nez Perce

)

Petitioner, being sworn, says that the facts set forth in the foregoing petition are
true, accurate, and complete to the best of petitioner's knowledge and belief.

Tanya Wooden
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SUBSCRIBED AND SWORN To before me this

:l!d_lkay of June, 2009.

k
¥1rh [J. ur-t-! .~CcocJvY\OJJ:tD

Notary Public in and tor said State,
residing at or employed in Lewiston.
My Commission
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II.

PAYMENT OF DEBTS AND TAXES
A. I hereby direct that all just debts for which timely and proper c1aims are filed against

2

3_ my estate and the expense of my funeral and my last illness be paid by my Person.a.] Represenrativei
4

as soon as is convenient after my death; provided., that this direction shall not authorize the

5

payment of any debts or obligations prior to their maturity and due course, nor does this direction

6

authmi.ze the payrncnt of any debt or obiigatjon which has been barred by a statute of limitations
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maintenance. The grandchildren shall be allowed to receive their share of
2

my estate free ofthis trust requirement when their parents or legal guardian

J

deem them ready to receive the same without limitation. The parents or

4

legal guardian of my grandchildren shall consult with Dwayne Baxter of

5

Caldwell, Idaho fur guidance and assistance in investing my gr:mdchildren's

6

share of my estate while the same is held in trust.
B. I intend to attach to this Will a hand-written list of personal property and to whom I

7
8

w-ish the property to be devised. The directives on the attached personal property list shall .

9

supercede any conflicting provisions in this Will pertaining to the bequest of personal property.

10

The attached hand-written list may be run.ended by me at any time before my death ar.,d, if said list;

11

is not found attached to this Will, then n shall be deemed not to e,dst.

C~ If a: tbE tirr-~ of my deat'~ or at :q'1y later ti.rr-Af before !bll distribution of the residllfuf
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The State ofidaho

2

County of Canyon

)
) ss..
)

3

4

Subscnbed, gwom to and acknowledged before me by KATIIl.EEN CONWAY, the

5

testatrix:, and subscribed and sworn to before me by John T. Bujak, and De,hvc:..._ C Bo y-c,.__~_:

6

witnesses, thisp day of January, 2001,

7
g

9
10

11
12
13

14
15

16
17

18
19

20
21

22

my Last Will and Testament.

KA.THLEEN CONWAY
Page5 of 5
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REESE E. VERNER
[ISB #1183]
Attorney at Law
1303 - 12th Avenue South
P. 0. Box 830
Na~pa, Idaho 83653-0830
Telephone:
(208) 465-1720
Facsimile:
(208) 465-6478

_F_I_Ak$M
FEB - 5 2004

Attorney for Petitioner

CANYON COUNTY CLERK
E. P. GARCIA, DEPUTY

IN THE DISTRICT COURT OF TIIE THIRD JUDICIAL DISTRICT OF
TIIE STATE OF IDAHO,

IN AND FOR THE COUNTY OF CANYON

IN THE MATTER OF

)
)
)
)
)
)

KATHLEEN R. CONWAY,
an Incapacitated
and Protected Person.

--------------------

)
)
)

CASE NO. CV-2004-tJ-L//
PETITION FOR APPOINTMENT OF
GUARDIAN AND CONSERVATOR OF
AN INCAPACITATED PERSON
(I.C. 15-5-102, 15-5-303,
and 15-5-404)

PETITIONER, ALTHA M. BISH, STATES AND REPRESENTS TO THE COURT THAT:
1.

Petitioner, as a
is interested in
R. Conway who is
has resided in a
years.

close personal friend of KATHLEEN R. CONWAY,
the estate, affairs and welfare of Kathleen
an incapacitated person. Kathleen R. Conway
duplex owned by Petitioner for more than 10

2.

The incapacitated person is 79 years of age, born on December
23, 1924, and resides at 508 East Amber, Caldwell, Idaho
83605.
Her telephone number is 208-459-1816.

3.

Kathleen R. Conway is an incapacitated person by reason of the
following facts:
She has been diagnosed with dementia,
recognizes her diminishing cognitive skills, and has asked for
assistance in obtaining and guardian and conservator to assist
her; she has shown evidence of self-neglect in that she is
unable to remember appointments with physicians; she is unable
to consistently cook for herself and goes to petitioner's home
for most of her meals; she requires assistance from petitioner
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to fill numerous prescriptions
medications as directed.
4.

and to remind

her

to

take

The nearest relatives of the person to be protected and the
relationship of each to the person to be protected are as
follows:
Kathy _Ingram, daughter
18262 Friends Road
Caldwell, Idaho
(208)
459-2459

Cecil Martin, son
24598 Gifford Reubens Road
Culdesac, Idaho 83524
(208) 836-5590

Tanya Viers, daughter
Clarkston, WA 98403

Colleen Langley, sister
56902 W. Old Inland Empire Rd.
Benton City, WA.99320
(509)588-5052

(509) 758-1877
5.

No guardian has been appointed for this incapacitated person
by will or by order of any Court.

6.

Venue is proper in this proceeding in this county because
the protected person resides in this county.

7.

The appointment of petitioner is in the best interest and
welfare of the incapacitated person because petitioner is a
close personal friend and the incapacitated person has asked
petitioner to help her and feels comfortable with petitioner
being her guardian.
That the incapacitated person has
specifically requested that her children not be appointed as
her guardian.
She has stated that her relations with them is
very difficult and strained.

8.

Petitioner is a competent person to serve as the guardian of
the incapacitated person and such appointment is necessary or
desirable as a means of providing continuing care and
supervision of the incapacitated person.

9.

The incapacitated person is presently by herself at her
residence as above stated, and petitioner is currently making
certain that her needs are being met.

lO.

Petitioner has priority for appointment as guardian because
she is the person preferred by the incapacitated person.

11.

A limited guardianship should be granted to the extent that
Petitioner should be required first discuss any decisions
which need to be made with the incapacitated person, and allow
the incapacitated to participate in making the decision, as
fully as possible.
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12.

Said protected person is unable to manage her own property and
affairs effectively for reason of mental deficiency. Appointment of a conservator is necessary because said person to be
protected has property which will be wasted or dissipated
unless proper management is provided.

13.

The property of the person to be protected, with an estimate
of the value thereof, including any compensation, insurance,
pension or allowance to which she is entitled, is as follows:
monthly social security income of $1,100.00;
Investments through Dwain Baxter, Boise, Idaho $300,000.00 to
$400,000.00. Mr. Baxter's telephone number is (208) 375-2084;
1993 Oldsmobile Cierra, valued at approximately $1,800.00;
Checking account #30125314 and savings account# 35012191 at
Home Federal Savings & Loan, 509 South Kimball, Caldwell,
Idaho, with a total balance in both accounts estimated to be
$3,000.00.

14.

Your petitioner is requesting that TRESCO OF IDAI--J:0, by and
t.hrough its registered agent; A. WESLEY SEIDE1V'1..l,N, P. O. Box
140616, Boise, Idaho 83714-0616 (208) 866-4303 be appointed
as conservator, and is qualified to act as such and has
priority under I.e. 15-5-410 because it is the company
preferred by the incapacit~ted person.

15.

The protected person has requested that her children not be
appointed as conservator of her estate for the same reasons as
above stated.

16.

Notice of time and place of hearing on this petition is
required to be given pursuant to I.C. 15-5-207(a), 15-5-309,
and 15-5-405 to the following persons:
ADDRESS

RELATIONSHIP TO
PROTECTED PERSON

Kathy Ingram,

18262 Friends Road
Caldwell, ID 83607

daughter

Cecil Martin,

24509 Gifford Reubens Road
Culdesac, Idaho 83524

son

Tanya Viers

daughter
Clarkston, WA 98403

Colleen Langley

56902 W. Old Inland Empire Rd.
Benton City, WA.99320

sister
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17.

That Toni Thompson, an Adult Protection Worker for the Area
III
Agency on Aging,
Adult
Protection Services,
has
investigated this matter and, contemporaneously herewith, the
Affidavit of Toni Thompson is being filed herein.
."A. copy of
said Affidavit is attached hereto and mad.e a part of - this
Petition.

WEEREFORE, PETITIONER REQUESTS THAT:
The Court fix a time and place for hearing.
2.

Notice be given as required by law.

3.

The Court appoint an attorney, physician or other qualified
person, and visitor pursuant to I.C. lS 5 303(b).

4.

The Court
appoint the
incapacitated person.

5.

The Court grant a limited guardianship, with the following
limitations:
That all decisions pertaining to the welfare of
the protected person should be discussed with the protected
person prior to a decision being made.

6.

The Court determine that said person to be protected has
property which will be wasted or dissipated unless proper
management is provided.

7.

The Court appoint ALTHA M. BISH as g'l.laYdian, TRESCO of Boise
Idaho, by and through its registered agent, A. WESLEY
SEIDEMAN, as conservator of the estate of the said person to
be protected, both to serve without bond.

8.

Upon qualification and acceptance, Letters of Guardianship and
Letters of Conservatorship be issued.

DATED:

~9/-~k::~_,

Petitioner

as

guardian

of

the

2004.

VERNER
for Petitioner
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STATE OF IDAHO
ss.

County of Canyon

ALTHA M. BISH, Petitioner, being sworn, says that the facts
set forth in the foregoing instrument are true, accurate, and
complete to the best of Petitioner's knowledge and belief.

Altha M. Bish, Petitioner

f6lµ_a/""1/

O

2 04

. SUBSCRIBED .Z1..ND SWORN TO befo~re
me this ~ day of ~ /

't?-£.12

((!_

L/L/f/lA

"==
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DfS'ffttCTt#STATE OF IDAHO, IN AND FOR THE COUNTY OF CAffffif>!
MAGISTRATE DIVISION
IN THE MATTER OF:

Kathleen R. Conway

)
)
)
)
)
)

An Alleged Incapacitated Person

.M.

5 2004

CANYON COUNTY ci_:;::::ii-<:

Case N::

CUD~:/~;

AFFIDAVIT

}

Toni Thompson being duly sworn, deposes and states that: I am
employed as an Adult Protection Worker for the Area Ill Agency on Aging,
Adult Protection Services and have personal knowledge of the facts
contained herein:
1. That Kathleen R. Conway is a 79 year old female with a date of birth of

2. That Kathleen R. Conway has the Social Security number of
3. That Kathleen R. Conway has a monthly income of approximately
$1100.00 from Social Security.
4. That Kathleen R. Conway has approximately $300,000.00to $400,000.00
in investments through Dwain Baxter, Boise, ID, telephone number, 208375-2084.
5. That Kathleen R. Conway is currently renting a duplex and residing at 508
E. Amber, Caldwell, Idaho, telephone number, 208-459-1816.
6. That Kathleen R. Conway owns a 1993 Oldsmobile Cierra, valued at
approximately $1800.00 on a consignment lot to be sold.
7. That Kathleen R. Conway has a checking (acct.# 30125314) and savings
account (acct. #35012191) at Home Federal, 509 S. Kimball, Caldwell, ID.
As of 9/22/2003 the balance in the checking acct. was $1,136.34, the
balance of the savings acct. was $1541.76.
8. That Kathleen R. Conway, having been diagnosed with dementia,
recognizes her diminishing cognitive skills and has. asked for assistance in
obtaining a legal and professional guardian and conservator.
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9; That Kathleen R. Conway has shown evidence of self-neglect in that she
is unable to remember appointments with physicians. She is unable to
cook for herself consistently and goes to the home of her friend, Altha
Bish, for most meals. Her home is somewhat cluttered as Kathleen has
difficulty with organizational skills. She requires the assistance of her
friend, Altha, to fill her numerous prescription and remind her to take the
medications as directed.

10. That Kaitlleen R. Conway is unable to manage her finances and has
required others to assist with paying her bills and managing her financial
accounts.

11 . That Kathleen R. Conway shows inability to seek governmental or
community services as she is unable to recall the information given to her
or to follow through with appointments or requests for paperwork.

12. That Kathleen R. Conway was married twice and both husbands are
deceased, Mr Cecil Martin and Mr. Ed Conway. She has three living
children, Kathy Ingram, 18262 Friends Road, Caldwell, ID, telephone 208459-2459; Cecil Martin, 24598 Gifford Reubens Road, Culdesac, ID
83524, telephone 208-836-5590 and 208-836-5620; and Tanya Viers of
Clarkston, WA, 99403, telephone, 509-758-1877. Ms. Conway also has a
sister, Colleen Langley, 56902 W. Old Inland Empire Rd., Benton City,
WA, 99320, telephone 509-588-5052.

13. That Kathleen R. Conway has specifically requested that her children not
be appointed as her guardian. She has stated her relationship with them
is considerably difficult and strained. She has requested that her friend,
Altha Bish, 3805 Brian, Caldwell, ID 83605, telephone 208---454-2418, act
as co-guardian with Castle Rock Services, by and through it's agent, Wil
Hansen, 910 W. Main St., Suite 236, Boise, ID 83702, telephone 208-

433-3920.
14. That Kathleen R. Conway visited with an attorney, Julie Adams-DeFord,
and dicussed the appointment of a guardian and conservator. She has
asked Ms. Adams-DeFord to act as her guardian ad litem. Ms. AdamsDeford's address is 1314 1ih Ave., South, Nampa, ID 83651, telephone,

208-461-3667.
15. That Kathleen R. Conway has also requested the services of a
professional conservator and has chosen A. WesleySeideman of Tresca,
Trust and Estate Services Co., P.O. Box 140616, Boise, ID 83714"'0616,
telephone, 208-866-4303.
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THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CAl'Cl\®~N COUN
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E. P. GARC/ TY CLERK
MAGISTRATE DIVISION
A, DEPUTY

In the Matter of
the Guardianship and/or
Conservatorship of:
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CASE NO.:S,
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duly licensed physician

within the State of Idaho wh.o submits this Physic::s Report in compliance with the order
of the above entitled Court dated

I examined

,k~\ . 1605
CoAJwa__y on O!: - Jc/- D3

Jj_ day of

&lt,/e,e,,v

and find that he/she is an i.ocapacitated person for the following reasons: _ _ _ _ _ __
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I also find t h a t - ~ - - - - - - - - - - ~ ~ is incapacitate to the extent
that he/she lacks sufficient understanding or capacity to make or communicate responsible

decisions concerning his/her person_
I do/do not foresee a potential for remediation of this person's condition as described

above by ________________ to the extent that he/she may no
longer be in need of a Guardian and/or Conserva(or.

Other infonnatlcn I wish to provide is a follows:

Respectfully submitted this

~

day of~..,<.-+-------'O ( - .

.

Michael R. Djemes, M.D.,
~-•·'-'-'-'- Medical Grouo
2 15 E. Hawaii Ave. ~
Nampa, Idaho 83686
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(printed/typed name op
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,Y,f I r-:Q duly licensed physician

within the State of Idaho who submits this Physic::s Report in compliance with the order
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and find that he/she is an incapacitated person for the following reasoo.s; _ _ _ _ _ __
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I also find that _ _ _ _ _ _ _ _ _ _ _ _ _ _ is incapacitate to the e>:lent

tha~ _he/she lacks sufficient understanding or capacity to make or communicate responsible

decisions concerning his/her person.
I do/do not for:::see a potential for remediation of lb.is person's condition as described
above by _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ to the extent that he/she may no
longer be in need of a Guardian and/or Conservator.

Other i.11.fonnation ! wish to provid~ is a follows!

Respect:fully submitted mis
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IN THE DISTRICT COURT OF THE THIRD J U D I C I A L ~
STATE OF I0AH0, IN AND FOR THE COUNTY OF CAffffil\! S
MAGISTRATE DIVISION

IN THE MATTER OF:

Kathleen R. Conway

An Alleged Incapacitated Person

)
)
)
)
)
)
)

. .M.

2004

CANYON COUNTYCLf?lK
E. P. GARCIA, DEPU-r·: .

CaseNo.

Cl}Df-/)lfj

AFFIDAVIT

Toni Thompson being duly sworn, deposes and states that: I am
employed as an Adult Protection Worker for the Area Ill Agency on Aging,
Adult Protection Services and have personal knowledge of the facts
contained herein:

1. That Kathleen R. Conway is a 79 year old female with a date of birth of

2. That Kathleen R. Conway has the Social Security number o

3. That Kathleen R. Conway has a monthly income of approximatety
$1100.00 from Social Security.
4. That·Kathleen·R. eonwayhas·approximately·$300;000:001o ·$400,000:00
in investments through Dwain Baxter, Boise, ID, telephone number, 208375-2084.
5. That Kathleen R. Conway is currently renting a duplex and residing at 508
E. Amber, Caldwell, Idaho, telephone number, 208-459-1816.
6. That Kathleen R. Conway owns a 1993 Oldsmobile Cierra, valued at
approximately $1800.00 on a consignment lot to be sold.
7. That Kathleen R. Conway has a checking (acct.# 30125314) and savings
account (acct. #35012191) at Home Federal, 509 S. Kimball, Caldwell, ID.
As c>f"9/22120O3 the--balanc-eirYthe checking acct. was $1,136.34, the
balance of!he.savings.acct ..was.$1541.76.
8. That Kathleen R. Conway, having been diagnosed with dementia,
recognizes her diminishing cognitive skills and has. asked for assistance in
obtaining a legal and professional guardian and conservator.

PETITION FOR FORMAL PROBATE OF WILL

9. That Kathleen R. Conway has shown evidence of self-neglect in that she
is unable to remember appointments with physicians. She is unable to
cook for herself consistently and goes to the home of her friend, Altha
Bish, for most meals. Her home is somewhat cluttered as Kathleen has
difficulty with organizational skills. She requires the assistance of her
friend, Altha, to fill her numerous prescription and remind her to take the
medications as directed.

10. That Kathleen R. Conway is unable to manage her finances and has
required others to assist with paying her bills and managing her financial
accounts.
11. That Kathleen R. Conway shows inability to seek governmental or
community services as she is unable to recall the information given to her
or to follow through with appointments or requests for paperwork.
12. That Kathleen R. Conway was married twice and both husbands are
deceased, Mr Cecil Martin and Mr. Ed Conway . She has three living
children, Kathy Ingram, 18262 Friends Road, Caldwell, ID, telephone 208459-2459; Cecil Martin, 24598 Gifford Reubens Road, Culdesac, ID
83524, telephone 208-836-5590 and 208-836-5620; and Tanya Viers of
Clarkston, WA, 99403, telephone, 509-758-1877. Ms. Conway also has a
sister, Colleen Langley, 56902 W. Old Inland Empire Rd., Benton City,
WA, 99320, telephone 509-588-5052.
13. That Kathleen R. Conway has specifically requested that her children not
be appointed as-herguardian. She hasstated her relationship with them
is considerably difficult and ·strained. She has requested that her friend,
JlJtha -Sish, 3805 Brian, Caldwell, ID 83605, telephone 208-454-2418, act
as co-guardian with Castle Rock Services, by and through it's agent, Wil
Hansen, 910 W. Main St., Suite 236, Boise, ID 83702, telephone 208433-3920.
14. That Kathleen R. Conway visited with an attorney, Julie Adams-DeFord,
and dicussed the appointment of a guardian and conservator. She has
asked Ms. Adams-Deford to act as her guardian ad !item. Ms. AdamsDeford's address is 1314 12th Ave., South, Nampa, ID 83651, telephone,
208-461-3667.
15. That Kathleen R. Conway has also requested the services of a
professional conservatOr
chosenlCWesley-seideman of Tresca,
-Trustand Estate Services Co., P,Q,.Box 140616,-Boise,ID_ 837j 4:::0616,
telephone, 208-866-4303.

a-nahas

PETITION FOR FORMAL PROBATE OF WILL

7D

Dated this

Sit,

day of ~ ,

, 2004.

{I

SUBSCRIBED AND SWORN BEFORE ME ON THIS

0~

DAY OF

,:;.!)tJ'/,

(1 _

-"-s:::;\.J2~4U-J-t-=...Adf~-'200,Z.

u

if

@m.~
, •'. u,.,,,,

.. ..-.. ~., -\
.·
:° ~OTA,R,. \ \
· .. •1

f A TU '

111
11,.

.-

\.'• •••••••• .,f>.lft:'
~

'

.:

-;_

........

~

•• '°UBL\

·., i>, ••••

C

t
•

I

F. C /

NotaryPu~
Residing a ~
Commission Expires: tb

J;~

-d:J -a,'(

i

i:

·,.',,,,
-17'E•••••••••
....~
OF

ro ......~
.,,,,,..........
.

PETITION FOR FORMAL PROBATE OF WILL

7/

EXHIBIT 5

PETITION FOR FORMAL PROBATE OF WILL

7~

JAMES M. RUNSVOLD
Attorney at law ISB #2975
712 E. Albany Street
Post Office Box 91 7
Caldwell, Idaho 83606
(208) 459-6376
Fax (208) 459-0288
Attorney for Respondents Kathye Ingram and Cecil Martin

IN" IBE DISTRICT COURT OF THE THIRD mDICL\L DISTRICT
IN THE STATE OF IDAHO, IN AND FOR THE COT..JN7'Y OF CANYON
Case No. CV 04-1241
)
)
CROSS-PETITION FOR
)
APPOWTMENT OF
)
KAIBLEEN R. CONWAY,
GUARDIAN AND
)
CONSERVATOR
)
an incapacitated person.
)
COME NOW Respondents Kathye Ingram a..,d Cecil Martin by and through their

In the Matter of:

attorney of record Jam.es M. Runsvold and petition the Court for the appointment of Cecil
Martin and Tanya Viers as co-guardians and co-conservators of the incapacitated person
named hereinabove, each with full power to act, on the grounds and for the reasons of
said person's mental incapacity, her inability to manage her personal and :financial affairs,
·or to make reasoned decisions as to her health care; as shown by the Physician's Report
filed herein, and in support thereof, states the following:
1. Respondent Kathleen R. Conway, was born o

is currently

79 years old, and is a resident of Canyon County. She is suffering from mental and
physical infirmities which prevent her from tending to self-care and other activities of
daily living, or from managing her financial affairs.
2. There is no guardian or conservator at present.
3. Cross-petitioners/Respondents above-named are adult children of the
incapacitated person.
4. Ms. Conway is not currently married.
5. The proposed co-guardians and the proposed co-conservators are adult children
of Ms. Conway.
6. Ms. Conway's closest living relatives are:

CROSS-PETITION FOR APPOINTMENT OF GUARDIA..N" AND CONSERVATOR
PET~l'i FOR FORMAL PRO BA TE OF WILL
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a. Kathye Ingram, daughter
18262 Friends Rd.
Caldwell ID 83607
(208) 459-2459
b. Cecil Martin, son
24598 Gifford-Reubens Rd.
Culdesac ID 83 524
(208) 836-5590
c. Tanya Viers, daughter
P.O. 2070
Lewiston ID 83501
(509) 758-1877
d. Colleen Langley, sister
56902 W. Old Inland Empire Rd.
Burton City WA 99320
(509) 588-5052
.7. Ms. Conway is unable to manage her own property and affairs effectively for
reasons of mental deficiency. Appointment of a conservator is necessary because she has
property which will be wasted or dissipated unless proper management is provided.
8. A limited guardianship should be granted to the extent that the co-guardian(s)
should be required to first discuss any decisions which need to be made with Ms.
Conway, and aJJow her to participate in making t}:le decisio~ as fully as possible.
Dated this

25= day of fi=.?> fV-l A r'l'{
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CERTIFICATE OF SERVICE
I, the undersigned, h~reby certify that on the d2.f5day of [

-L-Or u.Q..c;t;_,

2004, a true and correct copy of the foregoing document was sent to the follo

g by

-- the method indicated:
Reese E. Verner

PO Box 830
Nampa, Idaho 83653-0830
Attorney for Petitioner Altha 1{. Bish
Julie Adams Deford
1314-12 th Avenue South, Suite #4

Nampa, Idaho 83651
. Attorney for Kathleen R. Conway
Mike Neher

2225 East Maple
Caldwell, Idaho 83605
Visitor

_Hand Delivered
./Regular Mail
_Certified Mail-Receipt#_ _ _ __

. Fax# 465-6478
_Hand Delivered
t/'Regular Mail
_Certified Mail-Receipt#_ _ _ __

_Fax#_ _ _ _ __
Hand Delivered
~egular Mail
Certified Mail-Receipt#- = = - - - -

--ftx #_ _ _ _( ~

,1
·~i
v
( ,,{it b ' L i OU ~ <
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JAMES M. RUNSVOLD
Anom.ey at law ISB #2975
712 E. Albany Street

A~& ~.M.

FEB 27 2004

- Post Office Box 917
Caldwell. Idaho 83 606
(20&) 459-6376
Fax (208) 459-0288

CANYON COUNTY CLERK
J. MOORE, DEPUTY

Attorney for Respondents Kathye Ingram and Cecil Martin

IN THE DISTRICT COURT OF THE THIRD n.JDIC!AL DISTRlCT
IN THE STATE OF IDAHO, m AND FOR THE COUNTY Of CANYON
ln the Matter of:

KAffiLEEN R. CONWAY,

)

Case No. CV 04-1241

)
)
)

AFFIDAVIT OF MEGAN LOWE

)
)

an iru:apacitate:d perg)n.

)

COMES NOW Megan Lowe who being first and duly sworn on oalb., deposes and
says:
l. I ar:n ar: least 18 yea.rs of age and testify from personal knowledge. I am the daughter of

Kathye Ingram and the granddaughter of Kathleen R. Conway, tbe incapacitnted pr.::rson
herein.
2. Exhibit A hereto is a true and correct copy of a Durable Power of Attorney for Health
Care for Kat:hlcen Conway, dated January 25, 2001, which to my knowledge is unrevoked.
It appoints 1ne as my grandmother's agent for health care decisions, and appoints my
mother Kathye: Ingram, my uncle Cecil Martin, and my aunt Tanya Viers as alternatx:

agents first through third.
3. Exhibit B hereto is a true and correct copy of a General Power of Attomey for Kathleen
Conway dated January 25, 2001, which t.o my knowledge is unrevoked. h grants me

~ . ~ durable power of attomey for my grandmother and appoints my rnother Kathy Ingram as

- J"

alternate.
Conway dated January 25, 2001, which to my knowledge is unrevoked. It designates me as

the Persorull Repregenwnve an.a my mother K.athye Ingram n..s nli:c:m11tc. It d~i.;m,.1:i;:-s my
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· mother. uncle, aunt, and their cousin as principal beneficiaries, with the remaining 20% to
go to me and the other grandchitdren.

-5. Exhibit D hereto is a. true and carr:ect copy of a safe deposit box contract dated May 11,
2001. wherein Kathleen (Kay) Conway and I are the co_:lesscs. Two keys were assigned as

sho-wn on the contract. The box was emptied and closed without my knowledge after xny
grandmother was given a key.
6. I do support the appointment ofmy llncle, Cecil Martin, and my aunt, Tanya Vier:s., as

co-guardians and co-conservators for rny grandmother- I believe that such appointments
would be in my grandmother's best interest.
FURTI-IER, Affiant sayeth not.
Dated this-

d{p

day of

~

CERTIFICATE OF SERVICE

i b'k

l, the undersigru::d.. bi:reby certify thllt on tbc&.Jdny of
£
1 , (L\ ~ ,
2004, n true and correct copy of the foregmng document was sent to the follo~g by
the method indicated;
'

Reese E. V emcr
PO Box 830
Nampa, ldaho 83653-0830
Anorney for Petitioner Altbe M. Bish
Ju.tie Adams Deford
l 314--l 2m Avenue South, Suite #4
Nampa, Idaho 836Sl
Attorney for Kathleen R. Con.way

Mike Neher
East Maple

Hand Delivered
~gular Mail

Certified Mail-Receipt#_ _ _ __
Fax # 465-6478

Hand Delivered
...-Regular Mail
Certified Mail-Receipt#_______

_Fax#_ _ _ _ __

Hand Delivered
~ a . r Mail
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Caldwell. ldaho 83605
Visitor

Cc::rti:fied Mail-Receip;.-11r::::::::::....~-

-Fax #-_ _ _ _~ - -
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DURABLE POWER OF ATTORNEY FOR HEALTH CARE
FOR KATHLEEN CONWAY
1.

2.

DESIGNATION OF HEALTH CARE AGENT: I, KATHLEEN CONWAY,
Principal, do hereby designate and appoint my granddaughter, MEGAN LOWE. as
my attorney-in-fact (agent) to make health care decisions for me as authorized in
this documr:nt. For the purposes of this document, "health care decision" means
consent, refusal of consent. or withdrawal of consent ta any ~ treatment.
service, or procedure to maintain, diagnose, or treat an individual's physical
condition.
CREATION OF DURABLE POWER OF ATTORNEY: By this dncuroent, I
int~ to create a durable power of attorney for health care. This power of
auomey shall not be affected by my subsequent incapacity.

3.

GENERAL STATEMENT OF AUTIIORITY GRANTED: Subject to limitations
in this document. I hereby grant m.y agent full power aDd autborlty to make health
care decisions for me to the sumc extent that I can make such decisions fur myself
ifl had the capacity to do so. In exercising this authority, my agent sbaI1 make
health care decisions that are corisistent wnh my desires as stated in this document
or otherwise :known to my agent. mchlding., but not limited to. my desires
concerning obtaining. refusing or withdrawing life prolonging care, treatment.

services, and procedures.
4.

l}JSPECTION .A.1'11) DISCLOSURE OF INFORi'viATION RELATING TO MY
.P!i-YSIC.AL OR MENTAL HEALTH: Subject m y ~ in m i s ~
my a.gent has the power and authority to do all the follow'i"lg:

_

.,
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reGui?ed in v~ tn obtsm ths infu~tion,.,
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b.

"Leaving Hospital Against Medical Advice."
A:ny necessary waiver or release from liability required by a hospital o:r

physician.
-- 6.

DESIGNATION OF AL TE.RNATE AGENTS: If the person designated as my
agent in paragraph one is not available or becomes ineligible to act as my agent to
make health-care decision for me or loses the :mental capacity to make bealt:h csre
decisions for me, or ifl re'VOke that persons appointment or authority to act as my
agem to make health care decisions for-me, then I design.ate and appoint the
following persons to serve as my agent to make bealth-care decisions for me as
autriorized in this document, such persons to serve in the order listed below:

a.
b.
e.

7.

First altema.te agent: I<athye Ingram
Second altemative agent; CecilMartin
Third sltemative agent: Tanya Viers

PRIOR DESIGNATIONS REVOKED: l revoke any prior durahJe power of
attorney fur health care.

I sign my nm:ne to this Dm:able Power. of Attorney for H~.h Cme on
Januar-t, 2001, at Nampa, Idaho.

K..J.\..TlILEEN CONWAY

STATE?'l-'.lENT

of

7

\\1Th'ESSES

I deela.-e under penalty ,,,t- "'"'"""""'n-i.:r
acknowledged this d o ~ is peii'Soltiall(Y
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.
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County of Canyon

)
)ss
)

1, the undersigned notary public, do he:reby certify that on t h i s ~aay ofla:DllalJ".
200t, personally appeared before:: me KATHLEEN CONWAY, who, being by me first duly
sworn, declar-...d that he/she signed the foregoing documeut and that the statements therein

cont.air.ed are tr,_ie_
· I further certify th..1! on thi~< day ofJrmuary, 2001, personally appeared before me
John T. Bujak, and J)eh..-c.. -(
the witnes,es who, being byme first
1
duly sworn, declared that they have reviewed tl1e foregoing instrument and that the statements
made in tlie Statement of the Wim.esses are true.

~ov'-?::A
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GENER>...L DURABLE POWER OF A!TOR.1'-rEY
FOR KATHLEEN CONWAY

1

3
4

TO ALL PERSONS, be it known that I, KATHLEEN CONWAY, the undersigned

5

Principal, do hereby make and grant a general durable power of attorney to my granddaughter,

6

MEGA!."\J LOWE> and do thereupon constitute and appoint said individual as my attorney .in fact

7

to act as authorized herein. If the person designated as my attorney in fact is not available or

&

becomes indigiok: to act as my attorney in :fu.ct, or loses the m...-ntal capacity to act as my attome~

9

in .fuct for me, or if 1 revoke that persons appointment or authority to act as my attorney in fact, /
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ST ATEr"1ENT OF WITh1ESSES
2

I declare tmder pe.naity of perjury under the laws ofidaho that the person who signed or

3

acknowkdged this document is personally known to me (or proved to me on the basis of

4

convincing evidence) to be the principal, that the principal signed or acknowledged this durable

5

power of attorney in my presence, that the principal appears to be of sound mind and under no

6

duress, frau~ or undue influence, that I am not the person appointed as attomey-.in-.fact by this

7

doC!lI!lCnt, and that I am not a health-care provjder, an employee of a health-care provider, the

8

operator of co:rrm:ru.-uty care :fucility, or an employee of an operator of a cotriJnuni..1 care :fu.cility~

a
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N~~ for Idaho

2

Residmg a~ ~ampa .

My Conm:ussJon Expires:
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II.

PAYMENT OF DEBTS AND TAXES
A. I hereby direct that all just debts for which timely and proper claims are :filed against

2

3_ 1 my estate and. the expense of my funeral and my last illness he paid by my Personal Represenrativei
as soon as is convenient after my death; provided, that thls direction shall not authorize the

4

I

5 . payment of any debts or obligations prior to their matumy and due course. nor does this direction

,uti,.,,,.;.ze the payment of any debt or obligation which has been barred by a statute of limitations
,.,., ,r ..I
1 j/ or .riscb:rrgeu
6

8

B.. I hereby
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maintenance. The grandchildren shall be allowed to receive their share of
2

my estate :free ofthis trust requirement when their parents or legal guardian

3

deem them. ready to receive the same without limitation. The parents or

4

legal guardian ofmy grandchildren shall consult with Dwayne Baxter of

5

Caldwell, Idaho for guidance and assistance in mvesting my grandchil.dren's

6

share of my estate while the same is held in trust.

7

B. I intend ro attach to this Will a hand-written list of personal property and to whom I

8

wish the property to be devised. The directives on the attached personal property list shall ,

9

super-cede any conflicting provisions in this Will pertaining to the bequest of personal property.

10

The anached band-written list may be -amended by me at any time before my death and, if said list,,

11

is DDt found attached to this Will, then i:t shall be deemed not to exist.
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The State ofidah.o
2

County of Canyon

)
) ss..
)

~l

4

Subscnbed, sworn to and aclmowledged before me by KATIILEEN COt-."\VA Y, the

5 . testatrix, and subscribed and sworn to before me by John T, Bujak, and 1.)e,hvc.._ C Bo re;,_~,:
6

witnesses, thls.25 day of January, 2001,

7

8

ort A
Idaho
~
~
'
Residing at: Nampa, Id

9
10

My Commission Expires:

?-:.3/-,t}S

11
12

13
14
15

16 .
17

18
19
20
21
22

my Last Will and Testament-

KATifl..EEN CONWAY
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REESE E. VERNER [ISB #ll83]
Attorney at Law
1303 - l2th Avenue South
P.O. Box 830
Nampa, Idaho 83653-0830
Telephone:
(208) 465-l720
Facsimile:
(208) 465-6478

MAR 3 l 200~
CANYON COUNTY CLERK
C. SAUNAS, DEPUTY

Attorney for Altha M. Bish

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO,

IN AND FOR TEE COUNTY OF CANYON

IN THE MATTER OF:

KATHLEEN R. CONWAY,

An Incapacitated
and Protected Person

___________________

)

CASE NO. CV-04-l24l

)
)
)
)
)
)
}

ORDER OF LIMITED
GUARDIANSHIP AND ORDER
APPOINTING CONSERVATOR

Pursuant to Stipulation by and between the parties herein,
namely:

ALTHA M. BISH, Petitioner, by and through her attorney,

Reese E. Verner, KATHYE INGRAM and CECIL MARTIN, Cross Petitioners,
by and through their attorney, James M. Runsvold, a...~d KATHLEEN R.
CONWAY, the incapacitated and protected person, by and through her
attorney, Julie Adams DeFord, a.Dd good cause appearing therefor,
IT IS ORDERED, AND THIS DOES HEREBY ORDER, as follows.:
l.

CRCIL MART-IN is

hereby appointed guardian of KATHLEEN R.

CONWAY.

2.

be- a limiteii' guard.iansFrip in that the guardian
shall discuss with Kathleen R. Conway all decisions relating
to her health and well-being, including, but not limited to,
her place of residence,
and her medical and/or other
professional care.
Kathleen R. Conway shall be allowed to
This shall

ORDER OF LIMITED GUARDIANSHIP AND
ORDER APPOINTING CONSERVATOR - l
PETITION FOR FORMAL PROBATE OF WILL

participate in making said decisions, to the extent of her
ability, with due consideration being given to her wishes.
3.

That the guardian shall respect the close _friendship between
Kathleen K. Conway and Altha M. Bish and not attempt, in bad
faith, to discourage such friendship from continuing.

4.

Upon qualification and acceptance, Letters of Guardianship
shall be issued to the said guardian.

5.

TRESCO TRUST AND ESTATE SERVICES COMPANY is hereby appointed
conservator of the estate of the protected person, to act
without bond.

6.

Upon qualification and acceptance, Letters of Conservatorship
shall be issued to the said conservator, which letters shall
reflect that said conservator have all authority pertaining
thereto.

'7

That the conservator pay $1,589.00 to James M. Runsvold for
his attorney fees herein.

8.

The guardian shall file with the Court at least annually on
the anniversary date of this Order a status report of the
ward, pursuant to I.C. 15-5-419.
The guardian shall provide
copies of the status report to the following persons:

I•

Q

_;

fl q 0 n~ys a-f~ PY ?.p~o7 ntTDPT"lt; t hP ,.-,,-,n.~~-r··--u:·at-,-vr shall I".l J_e
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRlCT ,0F THE ·
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PE~~E .
, '·1

'·· "-1:-jiL(./·j ~.·

IN THE MATTER OF THE ESTA TE OF
KATHLEEN R. CONWAY,
Deceased.

)
)
)
)
)
)

Case No. CV 09-1231
ORDER SETTING TRIAL
ANTI DISCOVERY

IT IS HEREBY ORDERED that the above-entitled matter is set for Court Trial in
the Magistrate Court of the Second Judicial District of the State ofidaho, in and for the
County of :'.'Jez Perce, at Lewiston, Idaho on November 30, 2009 beginning at the hour of
8:30 a.m. to 5:00 p.m. and continuing on December 1, 2009 at the hour of 8:30 a.m.
IT IS FURTHER ORDERED THAT:
1.

A Settlement Conference will be held on request of either party.

2.

All discovery must be completed thirty days before trial.

3.

Pursuant to Idaho Rules of civil Procedure, Rule 16(h), parties are to file
with the Court and serve upon opposing counsel, or upon parties not
represented by counsel, two weeks prior to trial, a list of all exhibits to be
offered at trial and a list of names and addresses of all witnesses which
such party may call to testify at trial.

4.

Each party hereto file with the Court exhibits to be used as evidence
during the trial one week prior to the trial date. Plaintiffs exhibits shall be
entitled "Plaintiffs Exhibit No. 1," etc., and defendant's exhibits shall be
entitled "Defendant's Exhibit No. 500," etc. Said exhibits shall be
accompanied by a statement that counsel has produced for examination by
the other party all exhibits to be introduced into evidence, and a list of
such exhibits shall be attached containing a brief description thereof. Each

ORDER SETTING TRIAL

party should prepare sufficient copies of documentary evidence to provide
copies for opposing party and to the Court in addition to the original. No
exhibits will be permitted at trial other than those described and listed and
filed pursuant to this order except when offered for impeachment purposes
or when permitted by the Court in the interest of justice.
5.

Each party file a statement at least one week prior to trial, containing:
a.

A statement that all answers or supplemental answers to
interrogatories or admissions reflect all facts known to date.

b.

A concise statement of the issues of law remaining for trial.

c.

A concise statement describing the issues of fact remaining for
trial.

d.

A list briefly describing all exhibits proposed or offered by any
party, which can be admitted into evidence without objection and
those exhibits to which only an objection as to relevance or
materiality will be raised.

e.

A statement or listing of any evidentiary questions anticipated at
the time of trial.

f.

Authorities and briefs in support of the party's position on any
evidentiary questions or issues of law.

Kent J. Merica -Magistrate Judge

ORDER SETTING TRIAL

2

CERTIFICATE OF MAILING

I hereby certify that on this _ _ day of July, 2009 trne copies of the foregoing
Order Setting Trial and Discovery were
Mailed
/ Hand delivered
- ,,/ Delivered by Valley Messenger Service
Facsimile to:
Tod D. Geidl
Creason, Moore & Dokken
PO Drawer 835
Lewiston, ID 83501
Garry W. Jones
Jones, Brower & Callery
PO Box 854
Lewiston, ID 83501
PATTY 0. WEEKS, CLERK
(

\
\Q.c/<../t.

DEPUTY CLERK

ORDER SETTING TRIAL

3

f\t.ED

Garry W. Jones, ISBN 1254
JONES, BROWER & CALLERY, P.L.L.C.
1304 Idaho Street
P.O. Box 854
Lewiston, ID 83501
(208) 743-3591
Facsimile (208) 746-9553
gwj ones@lewiston.com

1014 ,\06 -· b p,c l\' 3 2.

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE
In the Matter of the Estate
of
KATHLEENR. CONWAY,
Deceased.

)
)
)
)
)
)
)
)

CASE NO. CV 09 - 01231

ORDER

BASED UPON STIPULATION OF TANYA WOODEN AND W. CECIL MARTIN, by
and through their respective attorneys of record,
IT IS HEREBY ORDERED that until such time as the Court enters its order determining
which of the two competing wills on file with the Court are valid, and who should be appointed
as Personal Representative or Special Administrator, as the case may be, that said W. CECIL
MARTIN is hereby restrained from all acts as Personal Representative of the Estate of
KATHLEENR. CONWAY, EXCEPT the following:
1.

ORDER

Completion of the publishing of Notice to Creditors;

1

2.

Actions taken on behalf of the estate with the prior written consent
of TANYA WOODEN; or

3.

Actions taken on behalf of the estate pursuant to specific order of
the Court after proper notice to all interested persons and hearing
of such motion.

J>
DONE IN OPEN COURT this

(.(7,

day of August, 2009.

CERTIFICATE OF MAILING
IT IS HEREBY CERTIFIED that the undersigned is the (Deputy) Clerk of the above entitled

,- er-

~-,

I

Court; that on the _r_'_ day of August, 2009, the undersigned enclosed a copy of the ORDER to
which this Certificate is attached, issued by the above entitled court in the above entitled action, in
an envelope addressed to:
GARRY W. JONES
Jones, Brower & Callery, PLLC
P.O. Box 854
Lewiston, ID 83501
TODD.GEIDL
Creason, Moore & Dokken, PLLC
P.O. Drawer 835
Lewiston, ID 83501
L. KATHYE INGRAM
18262 Friends Road
Caldwell, ID 83607

MEGAN LOWE
3140 S. Canyon Road
Nampa, ID 83686

ORDER

2

qq

LACREN MARTIN
14598 Gifford/Reubens Road
Culdesac, ID 83524
TANYA WOODEN
P.O. Box 5
Clarkston, WA 99403
DEANVIERS
th
2310 S.W. 188 Court
Beaverton, OR 97006
TANYA S. VIERS
P.O. Box 2070
Lewiston, ID 83501

W. CECIL MARTIN
24598 Gifford/Reubens Rd.
Culdesac, ID 83524
COLBY MARTIN
7812 W. Mead Ave.
Yakima, WA 98908
ELI INGRAM
c/o Kathye Ingram
18262 Friends Road
Caldwell, ID 83507
KELSEY SPRACKLIN
10 E. Mayfair Court #41
Spokane, WA 99208

which are the present and last known addresses reported to the undersigned by Jones, Brower &
Callery, P.L.L.C.; placed the necessary postage thereon, and deposited the same in the United States
Post Office.
DATED this

day of August, 2009.
CLERK OF THE DISTRICT COURT

ORDER

3

/00

Garry W. Jones, ISBN 1254
JONES, BROWER & CALLERY, P.L.L.C.
1304 Idaho Street
P.O. Box 854
Lewiston, ID 83501
(208) 743-3591
Facsimile (208) 746-9553
gwjones@lewiston.com
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IN THE DISTRICT COURT OF THE SECOND ruDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE
IN THE MATTER OF THE ESTATE
of
KATHLEENR.CONWAY,
Deceased.

)
)
)
)
)
)

Case No. CV 09-01231

RESPONSE TO PETITION OF TOl\TYA
\VOODEN FOR FORMAL PROBATE OF
WILL

)

COMES NOW, W. CECIL MARTIN, the Personal Representative of the Estate of Kathleen
R. Conway, and answers the Petition of Tonya Wooden for Formal Probate of Will as follows:
I.
The Personal Representative admits the allegations set forth in paragraphs 1, 2, 3, 4, 5, 6, 7,
10, 11, 14, 16 and 17.
IL
The Personal Representative is without knowledge of the allegations set forth in paragraphs
8 and 9 and, therefore, denies the same.

RESPONSE TO PETITION

-1-

/0/

III.
Regarding paragraph 12, the Personal Representative admits that an affidavit of Michael R.
Djemer, M.D., is attached as Exhibit 3. The Personal Representative denies each and every other
allegation set forth in paragraph 12.

IV.
Regarding paragraph 13, the Personal Representative admits that an affidavit of Tony
Thompson is attached as Exhibit 4. The Personal Representative denies each and every other
allegation set forth in paragraph 13.

V.
Regarding paragraph 15, the Personal Representative admits that the Affidavit of Megan
Lowe is attached as Exhibit 6. The Personal Representative denies each and every other allegation
set forth in said paragraph 15.

VI.
Regarding paragraph 18, the Personal Representative admits that the Court appointed him as
Personal Representative of Ms. Conway's estate. The Personal Representative denies each and
every other allegation set forth in paragraph 18.

VII.
Regarding paragraph 19, the Personal Representative admits that the Will presently admitted
into informal probate is not consistent with the provisions of the purported Will dated January 25,
2001. The Personal Representative denies each and every other allegation set forth in said paragraph

19.
VIII.
The Personal Representative denies the allegations set forth in paragraphs 20, 21, and 23.

RESPONSE TO PETITION

-2-

(0~

WHEREFORE, the Personal Representative requests as follows:

I.

That the petition of Tonya Wooden be denied and that she receive nothing thereby;

2.

That the Court enter an Order formally probating the Will of Kathleen R. Conway

dated May 21, 2004;
3.

That the Court enter an Order determining the devisees of the decedent;

4.

That the Court affirm that W. Cecil Martin is the Personal Representative of the

Estate of Kathleen R. Conway and entitled to exercise all powers granted to him in the Last Will &
Testament ofKathleen R. Conway dated May 21, 2004; and
5.

That the Court enter an award of attorney's fees and costs in favor of W. Cecil

Martin in upholding the Last Will & Testament of Kathleen R. Conway dated May 21, 2004.

~4

DATED this 1_C day of November, 2009.

JONES, BROWER & CALLERY, PLLC

&

By:'avV-:\

,

~
[{_c~J/ttJ)

GARRY '{V. JQNES
Attorney f'c»--P--etsonal Representative

RESPONSE TO PETITION

,..,
-.)-

/03

STATE OF IDAHO
County of Nez Perce

)
: ss
)

W. CECIL MARTIN, being first duly sworn on oath, deposes and says:
That he is the Personal Representative of the Estate of Kathleen R. Conway in the above
entitled action; that he has read the foregoing Response to Petition, knows the contents therein, and
that the allegations therein made are true as he verily believes.

c~G~) N\ ~~~
W. CECIL MARTIN

,-, ·J'Jday of November, 2009.

SUBSCRIBED AND SWORN to before me this,/ i

My commission expires (-- c2 ·-L CJiO.

RESPONSE TO PETITION
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CERTIFICATE OF SERVICE

,re_) I HEREBY CERTIFY that a true and correct copy of the foregoing RESPONSE was, this

}5

a.ay of November, 2009, served by the method indicated below and addressed to the following:

TodD. Geidl
Creason, Moore & Dokken, PLLC
P. 0. Drawer 835
Lewiston, ID 83501

David R. Risley
Randall, Blake & Cox, PLLC
P. 0. Box 445
Lewiston, ID 83501

Kelsey Spracklin
10 E. Mayfair Court #41
Spokane, WA 99208

L. Kathye Ingram
18262 Friends Road
Caldwell, ID 83607

Megan Lowe
3140 S. Canyon Road
Nampa, ID 83686

Lauren Martin
24598 Gifford/Reubens Road
Culdesac, ID 83524

~ Colby Martin

Eli Ingram
c/o Kathye Ingram
18262 Friends Road
Caldwell, ID 83 607

7812 W. Mead Avenue
Yakima, WA 98908

hand-delivered;

l _ mailed, postage prepaid, by first class mail
transmitted via facsimile

RESPONSE TO PETITION

-5-
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FlLED
Garry W. Jones, ISBN 1254
JONES, BRO\VER & CALLERY, P.L.L.C.
13 04 Idaho Street
P.O. Box 854
Lewiston, ID 83501
(208) 743-3591
Facsimile (208) 746-9553
gwj ones@l ewiston. com

IN THE DISTRICT COURT OF THE SECOND WDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NrZ PERCE
In the Matter of the Estate
of
KA. THLEEN R. CONWAY,

Deceased.

Case No.

)
)
)
)
)
)
)

JUDGMENT

---------------)

This matter having come regularly for hearing before this Court on the 30 th day of
November, 2009, Petitioner Tonya Wooden appearing personally and with her attorney, Tod D.
Geidl of the law firm of Creason, Moore & Dokken, PLLC, and the Estate of Kathleen R.
Conway, having appeared personally through Cecil Martin and his attorney Garry W. Jones of
the law firm of Jones, Brower & Callery, PLLC, and the Court having pronounced its Findings
of Fact and Conclusions of Law in open court on the

sth day of January, 2010, a copy of such

pronouncement being attached hereto;
NOW, THEREFORE, it is hereby ordered, adjudged, and decreed as follows:

Judgment

1

!Ob

~l-ii-'l~ Jq:1~

fHOM-JB&C

2087469553

T-677 P003/004 F-960

The Last Will and Testament of Kathleen R. Conway dated May 21, 2004, was validly
executed by said Kathleen R. Conway, who at the time of execution thereof had testamentary
capacity.

_

,J)_

.---

Done tbis~d~ oftttary, 201

~j\~Magistrat
Approved as to form and content

G

TODD. GEIDL

CERTIFICATE OF MAILING
IT IS HEREBY CERTIFIED that tbe undersigned is the (Deputy) Clerk of the above
entitled Court; that on t h e ~ day of \··- v(L.. , 2010, the undersigned enclosed a copy of
the Judgment, to which this Certificate is attached, issued by the above entitled court in the
above entitled action, in an envelope addressed to:
TODD. GEIDL
Creason, Moore & Dokken, PLLC
1219 Idaho Street
P.O. Drawer 835
Lewiston ID 83501

DAYID R. RISLEY
Attorney at Law
1443 Idaho Street
P.O. Box 1247
Lewiston, ID 83501

GARRY W. JONES
Jones, Brower & Callery, P.L.LC
1304 Idaho Street
P. 0. Box 854
Lewiston, ID 83501

·LAUREN MARTIN

Judgment

24598 Gifford/Reubens Rd.
Culdesac, ID 83524

2

)07

~l-ll-'l~ 14:1~

fHUM-JB&C

2087469553

TANYA S. VIERS

P004/004 F-960

ELI INGRAM
% Kathye Ingram
18262 Friends Road
Culdesac, ID 83607-8964

922-3RD St., Apt B.
Clarkston WA 99403

TONY A WOODEN
% Clarkston R.V. Park
1395 Fair St.
Clarkston, WA 99403

L. KATHYE INGRAM

18262 Friends Road
Caldwell, ID

T-677

83607-8964

W. CECIL MARTIN
24598 Gifford/Reubens Rd.
Culdesac, ID 83 524

KELSEY SPRACKLfN
10 E. Mayfair Court #41

MEGAN LOWE

DEAN VIERS

3140 S. Canyon Road

2310 S.W. 188 Court

Nampa, ID 83686

Aloha OR 97006

Spokane, WA 99208

th

COLBY MARTIN
7812 W. Mead Ave.

Yakima, WA 98908
which are the present and last known addresses reported to the undersigned by Jones, Brower &
Callery, P.L.L.C.; placed the necessary postage thereon, and deposited the same in the United States

Post Office.
1

DATED this-=:::_ day of ___-_·-~;"-'-'L"----,_ _, 2010.
CLERK OF THE DISTRICT COURT

Judgment
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3
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IN THE ~ISTRICT COURT OF ~HE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF NEZ PERCE
In the Matter of the Estate
of Ka':hleen R. Conway,
)Case No.
deceased.

CV2009-000l23l
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1
2

For Tonya Wooden:

~od D. Geidl, Esg.,
Creason, Moore and Dokken
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9:32 A.M.

FRIDA.Y, JANUARY 8, 2010

2

reconsidered the excl:.1sion of those exhibits. And at

2

this time, I'm reversing that ruling. I believe that

PROCEEDINGS

3
4

5
6

1
3

Dr. Kracke testified he reviewed these document in

.e1

coming to his professiona! opinion. And I'm admitting

THE COURT: Good morning. We're in session
in -- first off, I want to apologize that

to bring

v

them to complete the record of what information was

6

available to Dr. Kracke. They are not admitted for
factual evidence of the matters contained therein,

7

you ba:k in this format. It was my intention to do a

7

8

written aecision; but due to the holidays and other

8

because they do contain some hearsay matters and are

9

matters here, I just did not have the time to -- to get

9

hearsay in and of themselves. However1 under the Rules

10
11

10
11

this in written form. But I felt compelled that I
wanted the parties to get a decision. I know that
you're awaiting it, and I felt like it would be a

13

disservice to go any longer. So, ask your indulgence in

12
13

14

this being an oral Findings of Fact and Conclusions of

14

15

Law.

12

15
. 16

The Findings of Fact the Court makes is that

16

of Evidence, experts are entitled to rely on hearsay if

it is within their professional capacity something that
they normally and ordinarily rely upon. So, they are
EXHIBITS:

admitted for that limited purpose.
(Petitioner's Exhibit Nos. 1, 3, 6 and 7
received into evidence.)

the decedent, Kathleen Conway, passed away on

117

March 15t.1-i, 2009. Her last will and testament was

. 18

filed that was contained in Petitioner's Exhibit No. 5,

admitted to probate on June 9th, 200S. That will was

19

and then a stipulation was reached as evidenced by

20

executed on May 21st of 2004. And within the will,

20

Petitioner's Exhibit No. 8; and within that stipulation,

21

there's identified three children, Tonya Viers, Kathy

21

Ms. Tonya Viers and Mr. Martin are appointed

22

Ingram 1 and Cecil Martin. The will provides that

22

co-guardians. I note that the guardianship is iimited

17
18
19

THE COURT: The cross petition that was

23

90 percent of her estate would be divided equally

23

guardianship. There are limiting

24

amongst those three devisees. The remaining ten percent

24

language in that, in that the

25

would go in equal shares to grandchildren and the

I 2s

there is limiting

Ms. Conway is to

participate in decision-making, included but not limited

5

7
to place of

Tonya Wooden; that

1

2

Ms. Wooden is a devisee in the May 2004 will. As J

3

stated, she filea the notification of a competing will

3

4

on June 15th.

4

2

medical issues and treatment and

other professional care.
In the summer of 2004, Ms. Conway was
relocated to Clarkston, Washington. Based upon the

5

testimony that was presented by several witnesses, the

6

will on January 21st -- 25th of 2001. That provided

6

Court finds that Ms. Conway was living practically

7
8

that 80 percent of the estate -- of her estate was to be

7

independently during this time period. She was

divide four ways, which were her three children and the

8

living -- after the guardianship proceeding, she was

9

petitioner, Tonya Wooden.

9

living independently in Caldweli. And then testimony

The decedent had previously executed another

5

Between February and April of 2004, there

10

10
11
12

was here, that she was living on her own in Clarkston at
that time.

11
12
13
14
15

neighbor and was also described as the landlady for the

13

Court finds significant

decedent. At that time, the decedent was living in

14

facts from her testimony. She saw the decedent in June

Caldwell, and the parties testified that that was likely

15

of 2004 when she moved here, saw he; approximately every

16

because Kathy Ingi'am resided in that area.

were guardianship proceedings initiated in the Third
District, Canyon County, and they were initiated by a

I 16
'7

At that time, Mr. Martin filed a

17

The Court heard from Sandy Martin. The
the following significant

day. She would go there after concluding her work. I
said 2004, and that's

yes, that is the right year.

18

cross-petition for guardianship. And the allegations of

18

19

the petition bringing about the guardianship were that

I 19

out for walks. She talked about family and money

20

there was a

120
21
22

issues. She indicated that she was particularly

that Ms. Conway was suffering from

21

dementia. And that is found in Plaintiff's Exhibit

22

No. 3.

23
~4
25

She was active. She cooked for herself. She would go

interested about the Martins' daughter, Lauren,
In September, Ms. Martin noticed changes

23

she -- in the decedent. She declined in functioning,

Court denied admission of the Petitioner's Exhibits 1,

24

stopped talking about the children. She was of the

3, 6 and 7. AJ1J~q~~ding through this matter 1 I

• 25

There's a footnote in the hearing. The

'I ')

I

opinion that she became lonesome. At that point, i t ~
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8

1

10
1

determined to move her to Tender Care. And then at a

2

later date, she was moved to the Guardian Angel

2

3

facility.

3

the decedent Ms. Conway also.
After the initial introductions, Mr. Wasko
asked Mr. r,;1artin to leave the room. And at that time,

4

he interviewed Ms. Conway, asked her about her children,

5

the following facts as it relates to this issue from

5

addresses and telephone numbers. She was able to ·do

6

Ms. Wooden's testimony. She is a niece of the decedent.

6

that, except for one child, Tonya, Mr. Martin sat in to

7

She lived with the decedent because her parents had a

7

verify that information, and Mr. Martin told him at that

8

divorce and she was unable to stay with her parents.

8

time that there was a limited guardianship under way.

4

9

The Court heard from Ms. Wooden and finds

Anc so, she stayed for significant periods of time with

The next time he met with Ms. Conway was in

9

1o

the decedent i'Jotably, during the 7th grade, her senior

10

Caidwell 1 and he met her at her residence. Ms. -- he

11

year and several month summers. She worked with the

11

doesn't remember

12

decedent and did a lot of different activities with the

13

decedent.

14

• 12

Tonya Viers, the daughter of the decedent

did not remember exactly why he was

there. He did not go there just for that purpose. He

13

went over the documents that he had prepared. She had

14

some changes.
He then met again with her in May of 2009,

15

and one of the devisees herein was named after Tonya

15

16

Wooden. Ms. Conway divorced and the witness -- excuse

16

May 21st. His -- he was there for another reason. That

17

me, Ms. Wooden helped her with the move. And they

17

was to participate in a cancer walk. He has a long-time

18

became -- had an adult friendship.

18

friend, Perry Justice, who he was visiting with. And he

19

telephonee:i to see if there would be witnesses available.

She noticed in the spring, early summer of

19
20

2004 some behavior changes in the decedent. The

20

Finding out that there were not, he asked hfs friend,

21

decedent was expressing anger. And prior to the

21

Perry Justice, to accompany him. And he explained to

22

Mr. Justi:e that he would have to ask Ms. Conway about

• 23

her intentions. He did have the previous 2001 wi I, and

22

competency tiearing, or the guardianship proceeding, she

23

visited a couple of times with the decedent. And after

24

that hearing, she noted that the decedent appearec to be

24

he believes that he received that after the first

25

very happy, enjoyed the attention of the family, the

25

r.1eeting.

9
1

lawyer, the judges, and was generally just pleased with

2

the whole thing.

3

11
The handwritten note represented in

She next saw he~ in the summer of 2004, She

Defendant's Exhibit 500 was given to him by

2

Exhibit

3

the decedent, That's his testimony, I think ".:he record

4

noticed some behavior changes; that Ms. Conway was

4

is unclear exactly when that was. The:-e was conflicting

5

confused and withdrawn.

5

testimony between Mr. Martin and Mr. Wasko regarding the

6

In July of 2004, she found -- she

6

delivery of that.

7

participated in looking for the decedent, who had

7

In his professional opinion, he believed

8

wandered off from her home and was at a neighbor's

8

that -- or I should say, in his opinion. There was some

9

house. And she described the decedent as being

9

discussion regarding professional certainty about

10

confused. She was unaware of the provisions of either

10

Mr. Wasko. And the Court has done research relative to

11

will until she was at the guardianship proceedings and

11

that. I can find no authority that requires attorneys

12

was told about it by Tonya Viers.

12

to have a particular certainty above and beyond a

13

13

testamentary capacity other than that of any other

saw her in 2004, that the decedent was worried about

14

witness that are allowed to opine as to the mental

15

money and that she was aware of the fact that somebody

15

condition of a person with regard to testifying -- with

16

was managing her money.

16

regard to testamentary capacity.

14

17

She also testified that during the time she

The Court heard from Attorney Mike Wasko,

17

He feit that Ms. Conway knew about her

18

and the Court finds the following facts significantly

18

children, the size of her estate. He described her

19

from his testimony. Mr. Wasko has been an attorney

t9

demeanor at the time as being pe,ky, alert and prompt

20

since 1975 1 primarily does wills, trusts and estates.

20

with her answers. And he said that she was aware of the

21

He does approximately 20 to 40 estate plans a year.

21

extent of her property. She was aware of her children.

22

And she was aware of what she was doing.

22
23

He first met Ms. Conway in April of 2004,
Mr. Martin contacted him about the meeting -- about

24

meeting with Ms. Conway. In the initial meeting with

25

Ms. Conway,.f,V00~1' there for a few minutes, and

23

He testified that there was nothing out of

24

the ordinary; that what he observed was a normal estate

• 25

I

process. And that would be the substance of his
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12

14
that with his mother.

testimony.
2

Significant to the Court is that -- with

2
3

The Court heard from Kevin Kracke and makes
the following findings from Dr. Kracke's testimony.

4
5

Dr. Kracke is a clinician, having a doctorate degree in
psychology. He's in private practice here in Lewiston.

3

Mr. Wasko, is that Mr. Martin had no contact with

4

Mr. Wasko after that initial meeting. All further

5

discussions between Mr. Martin -- I mean, between

6

Mr. Wasko and the decedent were conducted, at least on

6

He has prior experience with patients, older patients;

7

this record, completely free of any participation by

7

and he has been asked to review competency in different

8
9

Mr. Martin.
The Court heard from Mr. Justice and finds

8

cases as an expert. He is licensed to practice in the

9

state of Idaho.

10

the following facts from his particular testimony. In

10

He described dementia as a decrease in

11

May -- on May 21st, he went to Ms. Conway's home. He

11

function, typically evidenced by loss of long- and

12

was introduced to her. They had some general

12

short-term memory. It also can affect language and

13

discussion. His recollection was that she was unhappy

13

motor functions. Dementia also is evidenced by a loss

14

with some of the people and wanted changes in the will.

14

in executive functions and autobiographical deficits.

15

She reviewed the will. She appeared to be perfectly

15

16

normal, and he believed that she knew what she was

16

records presented and all of -- essentially all of the

17
18

doing.

17

proposed exhibits of the petitioner, is that there were

18

significant cognitive deficits and that Ms. Conway

19

the following facts relative to that testimony. In

19

changed her will due to biographical errors, or
deficits.

The Court heard from Mr. Martin and finds

20

2004, with regard to the guardianship proceedings, after

20

21

visiting with his sister, Kathy, and finding out that

21

22

there was a court proceeding taking place and that

22

His opinion, after reviewing the medical

And his ultimate conclusion was that the
will was due to dementia passivity. And he described

23

Ms. Conway's landlady was asking to be named the

23

the will as being a change of dramatic will -- or a

24

guardian; that he discussed it with his siblings, and

24

dramatic change. And he believed that that was

25

they decided that they needed to act in this regard.

25

consistent with mild to moderate dementia. He also

13

15
testified that a person who has mild to moderate

Ms. Ingram was the closest to her and saw
2

her on a daily basis, but felt that she had been

2

dementia can function independently and can be very
normal and responsive at times.

3

carrying the load, so to speak, with regard to their

3

4

mother. And the decision was then made that he and his

4

5

sister, Tonya, would be the co-guardians.

5

Fact, the Court makes the following Conclusions of Law.

6

6

The first thing that we address is the operative

7

language of Idaho Code Section 15-2-501. And that's

8

In early April, Ms. Conway visited with
Mr. Martin at his home. She wanted to see a lawyer.
Mr. Wasko was selected because he was familiar to the

8

the -- that everyone person who is at least 18 years of

9

family. There were a couple of small business deals

9

7

Based upon that, the -- those Findings of

age and of sound mind may make -- execute a will. The

that Mr. Wasko had done. Other than that, there was no

10

language that you're most concerned with here is the

11

particular relationship between Mr. Wasko and

11

sound mind.

12

Mr. Martin.

12

10

13

He told Mr. Wasko that he was guardian out

13
14
15

Dr. Kracke's testimony provided insight into
the issue of dementia. The decedent was diagnosed with
mild to moderate dementia and potentially early onset of

14
15

of the Canyon County court case, and he testified
regarding the meeting -- first meeting with Mr. Wasko.

16

He indicated that he left after the initial discussion.

16

17
18

Mr. Martin testified that he did not discuss with
Ms. Conway anything regarding the will. The first time

17

memory loss. He also indicated that it could affect

18

executive functions.

Alzheimer's. He described the decrease in function and
also deficits in long-term -- long- and short-term

19

he learned about changes in the will was in the late

19

20
21

summer and fall of 2004.
His recollection with regard to Defendant's

20

development of a passive state consistent with dementia.

In his opinion, the will was changed due to

21

He pointed to her hesitancy to turn over decision-making

22

Exhibit 500 was that his mother wrote this down on his

22

to her children and then changing her will in 2004. And

23

first visit at the -- Mr. Wasko's office. His memory is

23

he pointed out several items in his opinion that led to

24
25

different than Mr. Wasko. In any event, he testified he
had no part i~lJP@~,Tnor did he ever discuss

24
25

that, forgetting presidents, her age, names of people.
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16

18

receive appropriate care that led to this state of

They all testified that she knew what she was doing;

2

dementia. He described this change in the will as a

2

that she was responsive in her questioning; and that she

3

tremendous switch.

3

was functioning in a competent manner.

4

4

In iooking at this testimony, it seems that

5

Dr. Kracke ignored other aspects that the Court found

This standard, quite frankly, was never

5

articulated by Dr. Kracke. He never testified that at
the time of the wil!'s execution, that she was operating

6

significant. One would be the fact that there was a

6

7

limited guardianship. In that, it was recognized that

7

in some mental state that she did not possess

s

the decedent was to have input into decision-making.

8

testamentary capacity. Because in this area, the facts

9

And Dr. Kracke speaks to the decedent's inability to

10

make important decisions; however, that was recognized

11

by the Court that she was to have input into that.

9
10

indicate that Ms. Conway had mild to moderate dementia;
that she could function appropriately; that she's living

11

independently; that there would -- they would have good

12

If you look at the language in 15-2-501,

12

days or bad days, but that on a good day, she would be

B

unfortunately the Code and the comments provides little

13

entirely appropriate. And Dr. Kracke admitted that a

14

instruction as to what is a sound mind under that

14

person of mild dementia would have the ability to

15

recodification. If you look at the history of the

15

function.

16

Uniform Probate Code, we had a body of law that was

16

17

fairly well developed with regard to testamentary

17

this person continued to live on her own. She was to be

And that in this instance, the person --

18

capacity. Then we have the passing of the Uniform

18

consulted, after going through the guardianship

19

Probate Code, and then there's very little case law as

19

proceedings, for major decisions of her life. The Court

20

to whether or not there's been changes by the

20

cannot conclude, based upon that, that she was unable to

21

introduction of the concept of sound mind.

21

execute a new will. Notably, she convinced Attorney

22

Wasko of her capacity to do this. She also convinced

23

Perry Justice that she was capable of doing this.

22

However, the basic intent of the Uniform Probate

23

Code, as found in the comments, is that the will of a

24

decedent is to be validated whenever possible.

25

24
25

If you're looking at the broad reading, both

Dr. Kracke testified that the dementia was a
product of -- or excuse me, produced passivity. In

19
1

parties -- of what testamentary capacity is, both

2

parties pointed to the language of prior case law. And

2

influence over Ms. Conway; and because of that

3

when I say "prior case law," prior to the enactment of

3

passivity, she was overcome. But the record is

4

the Uniform Probate Code.

A

completely void of any evidence of this. There is

5

nothing in the record to indicate that Mr. Martin had

indicated that a testator, such as

6

contact with the decedent beyond the initial meeting.

7

Ms. Conway, will generally be held to have testamentary

7

There were three meetings with Mr. Wasko,

S

capacity when at the time of the making of the will that

8

the initial meeting that was conducted just between

5
6

9

other words, that the guardian, Cecil Martin, exerted

In re: Heazle's Estate, the Supreme Court

person has sufficient mentality to enable the person to

9

Mr. Wasko, and then two other meetings. So, the Court

lO

know what property he or she possesses and of which he

10

essentially cannot adopt the same conclusion that

11

is making the testamentary disposition to consider and

11

Dr. Kracke has done with this factual record.

12

know who are the natura: objects of his bounty and to

12

Although decided many years ago, Schwartz

13

understand what the disposition is that he's making of

'13

versus Taeger, 44 Idaho 625, provides an interesting

14

his property by his will.

14

analysis of testamentary capacity. And in that case,

15

they were urging that the testator would be found

16

incompetent because he was unable to transact business.

15
16

They note also that the standard for review
for this determination is one .of fact and, therefore,

17

will only be disturbed on appeal if it's not supported

17

18

by substantial competent evidence.

18

19

19

he is clearly competent to make a will; but he may be

!O

the opinion that the decedent possessed testamentary

20

competent to make a will and still not be able to

:1

capacity at the time that the will was made. And that's

21

transact business. Ability to transact important

:2
14

In looking at that standard, the Court is of

In that, the Court states, at Page 630, if a
man is able to transact business under the authorities,

been admitted to probate. The Court heard from

22

business, or even ordinary business, is not the legal

witnesses that had contact with the decedent at or near

23

standard of testamentary capacity. Though it seems

the time of the execution of the will, personal

2.1

quite generally, but mistakenly, supposed outside the

representativJJ.!~TM~li, Perry Justice, Mr. Wasko.

25

ranks of the legal profession, the capacity to transact
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20

22

important business is the criterion of Fitness to make a
2

versus Yacte, 100 Idaho, Page 1. And at

valid will.

2

Page 6, the Court identifies four elements of undue

3

influence, a person who is subject to influence, an

And they quote an Iowa Supreme Court case

3
4

that states, while, as every lawyer knows, a man may be

4

opportunity to exert undue influence, a disposition to

5

capable of making a good will after he is so far gone

5

exert undue influence and a result indicating undue
influence.

6

into imbecility and mental darkness as to be no longer

6

7

capable of making a valid deed or transacting business

7

8

generally. A person who has mental power to understand

8

consideration are the age and physical and mental

9

and to transact ordinary business affairs of life,

9

condition of Ms. Conway, whether or not she had

1D

doubtless has capacity to make a valid will. But the

11

converse is note necessarily true.

independent or disinterested advice regarding the

11

trans('lct:_;on, the providence or improvidence of making

12

that gift, whether she was operating under distress or

actua!I\/ happen; that the observations of Ms. Wooden at

13

necessities were being withheld that would influence the

12
13

10

Among the factors to be taken into

So, interesting here, that is what can

14

the time of the guardianship proceedings, and then later

14

transfer, the extent of the transfer in relation to the

15

in the summer after Ms. Conway lived in Clarkston would

15

whole estate, the failure to provide for her own family

16

be -- indicate that there was some functioning deficits.

17
18

But the standard that the Court would have
to employ is that those deficits were of such a degree

16

in the case that this transferred to a stranger, or the

17

failure to provide for all of the children in case of

18

transfer to one of the individual children, and finally,

19

that Ms. Conway cid not understand what she was doing.

19

the active solicitation and persuasions by Mr. Martin in

20

And that -- I can't make that leap. There may be

20

that relationship.

21

deficits in memory, long- and short-term, but it's clear

21

22

that the defendant expressed a desire to change her

22

the Court is also to look at the relationship between

23

wi II, and that is evidenced by the Exhibit 500.

23

Mr. Martin and Ms. Conway, where the parties occupy the

24

dual role of fiduciary and beneficiary, fiduciary --

25

more where the fiduciary has been actively involved in

24
25

She knew she had an estate to dispose of.

She knew that the -- that her money was being managed by

Stated another way in the estate of Roll,

21

23

a financial counselor. She knew that money was going to

the will preparation, a law creates a rebuttal

2

her children and grandchildren. And changing the will

2

presumption of undue influence. So, once that's raised,

3

was not that unusual.

3

it becomes -- the burden rests with the proponent to

4

rebut that presumption.

The Court would have found it highly

4
5

suspicious if Ms. Wooden had been excluded completely

5

6

from the will based upon the history she has with

6

initially is, this was a co-guardianship. That means

7

Ms. Conway. But changing the class of the recipients is

7

that -- and in this situation, presumably Tonya Viers

8

not surprising and can be understandable. So, in this

8

had the same situation here where she received benefit

9

instance, the Court does find that she possessed

9

from the change in the will, and presumably she also was

10

exerting undue influence, if you read the estate of

The claimant asserts that the personal

11

Roll. But we never had any testimony of that. It was

12

representative exercised undue influence over

12

all centered on Mr. Martin. And there's been nothing

13

Ms. Conway, The facts -- and so, the Court needs to

13

raised about her role in this instance.

10

testamentary capacity.

The thing that I think we need to look at

11

14

address whether or not the May 21st will was a product

14

15

of undue influence.

15

there was a separation, too, of the roles of guardian

16

and conservator. There's no proof that Mr. Martin knew
the extent of the estate. I presume he had an idea

It's uncontroverted that the personal

16

In this instance, the Court needs to look if

17

representative took the decedent to Mr. Wasko. It's

17

18

also uncontroverted that it was at the decedent's

18

because of the pleadings in the guardianship, but he was

19

request. Mr. Wasko knew that a guardianship was in

19

not directing management of the funds of the ward.

20

place. He also indicated that the purpose of the visit

20

21

was clear to the decedent, that she wanted to change her

21

that there was a limited guardianship. There may have

22

will.

22

been a fiduciary responsibility here, but I view -- the

23

In order to show that undue influence was

So, I -- it's significant in this instance

23

Court finds that that fiduciary responsibility was

24

exerted upon the -- upon Ms. Conway, the -- it must be

24

limited by the very language of the guardianship, which

25

shown -- therJTJ~~~hts, as indicated in Gmeiner

25

provided for input in decision-making by Ms. Conway.

NAI-JCY K. TOWLER, C.S.R.

the Matter of the :::s:at& o'. Katnleen R. Conway

24

26

Other factors that the Court looks at in

here. It is looking at the conduct of the party

2
3

determining whether or not there's undue influence, age,
physical and mental condition of Ms. Conway. She was of

2
3

allegedly exercising undue influence and whether or not
they are being disproportionately benefitted. In bis

4

reasonably

4

instance, a three-percent change, or

health at the time that the will was

about a

5

executed. She was 79 years old. She had mild to

5

three-percent change of the total estate does not

6

moderate dementia. There was no testimony of any other

6

appear, on its face, to be a disproportionate change in

7

physical limitations. She was able to live on her own.

7

the will.

8

And based on what was testified, appears to have been

8

9

able to conduct herself on a day-to-day basis.

9

10
11
12
13

The Court looks at the quality of the

Although there is a benefit to the
the Court finds it's not excessive to the

10

point of being -- of being disturbed by its impact. If,

advice. In this instance, she did have independent and

11

as I stated previously, there had been a disposition

disinterested advice from an attorney. Mr. Wasko

12
13

that excluded Ms. Wooden entirely from the estate, then

operated independently. There was minimal contact

14

between Mr. Martin and Mr. Wasko. There's no testimony

14

Court. That was not done here.

15
16

that Ms. Viers had any contact with Mr. Wasko. So, ir.

in the will, in that the -- Ms. Conway provided for

17
1i:.,

independent advice given to Ms. Conway.

'15
16
17

19

this

the Court finds that there was

that would have presented a different issue for the
The Court looks at the effect of the change

18

Ms. Wooden, even though she is not a lineal descendent;
and in doing so, she continued to recognize the

distress of Ms. Conway, there's nothing in the record

19

important relationship between Ms. Conway and

20

that indicates that her material needs were not being

20

Ms. Wooden.

21

met. She seemed to be pleased after the guardianship

21
22

looking at is the solicitation of Mr. Martin and

23
24
25

fiduciary, what impact
input did they have into the
changing of the will? In this
the Court has

22
23
24
25

With regard to the necessities and the

with

to the results of that. Other than

expressing some unhappiness with different people, she
seemed to be appropriate at the time of the execution of
the will, which is the focus of the ana!ysis by the

Then another factor that the Court is
Ms. Viers to Ms. Conway. Again, in their role as a

25
1
2

Court. rvir. Wasko indicated that she was perky and was
And that was echoed

Mr. Justice.

27
1

to be mindful of the distance between the parties.

2

Ms. Conway is living in Caldwell. Mr. Martin and

3

The Court looks at the extent of the

3

Ms. Viers are living here in Lewiston. There -- there

4

transfer in relation to the whole worth of the estate.

4

is nothing in this record that shows of any type of

5

In this instance 1 there was no testimony presented to

5

contact between Mr. Martin and Ms. Conway, other than

6

the Court about the extent of the estate. I don't have

6

the initial taking o:' Ms. Conway to Mr. Wasko. Beyond

7

anything in front of me, other than the pleadings from

7

that, the proof shows that Ms. Conway harl very little

8

the guardianship. And so, that recitation in the

9

petition, that document was admitted only for the

10
11
12
13
14

8

contact with either of these guardians. And so, the

9
10

record is void, again, of any solicitation on the part
of the guardians to Ms. Conway.
specifically at the result. Dr. Kracke testified that

80 percent of it, four ways. The second will divides

11
12
13

the bulk of the estate 90 percent three ways.

14

purposes of Dr. Kracke's testimony.
If I look at just the language in the wills,
the first will divided the -- the bulk of the estate,

Mr. Martin anc Ms. Viers, who were presumed

And finally, the Court looks at
he thought that this was an exceptional or a dramatic
And the Court believes that his focus was upon

15

the result as it relates to Ms. Wooden. If you look at

16

to be benefitting from their fiduciary relationship with

16

the result as it relates to everybody within it, it is

17

Ms. Conway, received an additional 3.3

not unnatural or unexpected. It is not unnaturaf for a

18

total estate or, in other words, one-third of ten

17
18
19
20
21
22

15

19

20
21

22
23
24

25

of the

This, in and of itself, does not seem
excessive.
The Court recognizes that the change in the
will had a significant impact on Ms. Wooden. But the
law in this instance is not that the

of that is

not
as to aJi)~rticula~~~rson 1 is not applicable in
th is situation1 b1J2chlM-W.i'Taw is not looking at equity

23
24

parent to provide for children primarily. In fact, in
the Court's experience of doing this, it is the
exception that other devisees are included with natural
children at the -- in the same class as the children.
In this instance, providing 90 percent of the estate to
the
her children is not unnatural and does not raise
any red flags or warnings.

25

NANCY K. TOWLER, C.S.R

Based upon the foregoing conclusions, the

In tne Matter o! t~f c:state o' Kathleen R. Conwa,1

28
2
3
4

5
6
7

8
9

10
11
12

Cou:t finds that the May
2004 will, which is
admitted to probate, was not a
influence. In this instance 1 the
claimant, Tonya Wooden, are dis111issed. These verbai
Findings will constitute
of Fact and
Conclusions of Law of the Court.
Mr.
I'm
you to prepare an
order consistent with these.
We'll be in recess.
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23
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NANCY K. TOWLER., C.S R,
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CERT I FI Cl'_ TE

7

I,

2

Nancy

K.

Towler,

C.S.R.,

certify that :i:

3

transcribed into the foregoing record the proceedings

4

in the above-entitled cause,

5

transcript is a full,

6

above-entitled cause to the best of my ability,

7

in Lewiston,

Idaho,

DATED

8

and that the said

true and correct copy of the

on January 8,

held

2010.

this 1st day of February,

2010.

9
,'\
7_u

11
12
12
14

16
17

19

20
21
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE
IN THE MATTER OF THE ESTATE
of
KATHLEEN R. CONWAY,

)
)
)

Case 1'-~o. CV 09-01231

)

NOTICE OF APPEAL

)

Fee Category: L.2.; Fee $53.00

)
Deceased.

TO:

)
)

THE RESPONDENT, W. CECIL MARTIN, PERSONAL REPRESENTATIVE
OF THE ABOVE-ENTITLED ESTATE; THE RESPONDENT'S ATTORNEY,
GARRY W. JONES, JONES, BROWER & CALLERY, P.L.L.C., 1304 IDAHO
STREET, P. 0. DRAWER 854, LEWISTON, ID 83501; AND THE CLERK OF
THE ABOVE-ENTITLED COURT.
NOTICE IS HEREBY GIVEN THAT:
1.

The appellant, Tanya Wooden, appeals from the Magistrate Division of the

Second Judicial District of the State of Idaho, in and for the County of Nez Perce, the
Judgment entered in the above-entitled action on the 5 th day of February, 2010, Honorable
Kent J. Merica presiding, to the District Court Division of the Second Judicial District of
the State ofldaho, in and for the County of Nez Perce.

NOTICE OF APPEAL -- I
Tdglwoodenieslate/appeallpleadmgslnotice of appeal

Creason, Moore, Dokken & Geidl, PLLC
P.O. Drawer 835, Lewiston ID 83501
(208)743-1516; Fax(208)746-223 I

I/\o

2.

The appeal is taken upon both matters of law and fact.

3.

The trial held on November 30, 2009, and December 1, 2009, and the
th

Court's pronouncement of its Findings of Fact and Conclusions of Law held on the 8

day of January, 2010, were recorded by audio recording by the Nez Perce County Clerk's
office. The Clerk of the Court, District Court of the Second Judicial District of the State
of Idaho, in and for the County of Nez Perce, is in possession of the reported record of
these proceedings. The transcript of the pronouncement of the Court's Findings and Fact
th

and Conclusions of Law on the 8 day of January, 2010, have already been transcribed
and is attached to the Judgment filed with the court on February 5,2010.
4.

Issues on appeal:

(a)

Whether the Magistrate Court erred in its Judgment in finding that
Kathleen R. Conway had testamentary capacity at the time she executed
the Last Will and Testament on May 21, 2004.

(b)

Whether the Magistrate Court erred in its Judgment in finding that the Last
Will and Testan1ent dated May 21, 2004, was not the product of undue
influence.

(c)

Whether the Magistrate Court erred in its application of the legal
presumption of undue influence to fiduciaries.

(d)

Whether the Magistrate Court erred in its finding of fact as to the identity
of the guardian and fiduciary of the decedent, Kathleen R. Conway.

NOTICE OF APPEAL -- 2
Tdgiwooden1estatelappeal/pleadings/notice of appeal

Creason, Moore, Dokken & Geidl, PLLC
P.O. Drawer 835, Lewiston ID 83501
(208)743-1516; Fax(208)746-2231

I~ I

(e)

Whether the Magistrate Court erred in refusing to admit documents as
inadmissible hearsay that were filed in the decedent's guardianship and
conservatorship proceeding by the respondent's legal representative.

(f)

Whether the Magistrate Court erred in holding that statements made by the
decedent, Kathleen Conway, to the petitioner constituted inadmissible
hearsay or were otherwise irrelevant.

(g)

Whether the Magistrate Court erred m reiying upon opmwns of the
preparer of the Will, Michael P. Wasko, when such opinions were not
made to a reasonable degree of professional certainty.

(h)

Whether the Magistrate Court erred in its finding of fact that the preparer
of the decedent's Will made inquiry into the extent of the decedent's
property at the time of execution on May 21, 2004.

(i)

Whether the Magistrate Court erred in multiple findings of fact concerning
the testimony of petitioner, Tanya Wooden.

(i)
5.

Such other issues that may later be raised by appellant.
It is hereby requested pursuant to Idaho Rule of Civil Procedure 83(i) that

the appeal be heard as an appellant proceeding and that transcripts be prepared as
provided by Idaho Rule of Civil Procedure 83(k).

NOTICE OF APPEAL-- 3
Tdglwooden/estatelappeallplead1ngslnot1ce of appeal

Creason, Moore, Dokken & Geidl, PLLC
P.O. Drawer 835, Lewiston ID 83501
(208)7 43- J516; Fax(208)7 46-2231

DATED this 3 rd day of March, 2010.
CREASON, MOORE, DOKKEN & GEIDL, PLLC

Attorneys for Appellant Tanya Wooden

NOTICE OF APPEAL -- 4
Tdglwoodenlestate/appeallpleadingslnotice of appeal

Creason, Moore, Dokken & Geidl, PLLC
P.O. Drawer 835, Lewiston ID 83501
(208)743-1516; Fax(208)746-2231

CERTIFICATE OF SERVICE
rd

I HEREBY CERTIFY that on this 3 day of March, 2010, a copy of the foregoing
NOTICE OF APPEAL was served by the method indicated below and addressed to the
following:
Garry W. Jones
Jones, Brower & Callery, P.L.L.C.
1304 Idaho Street
P. 0. Box 854
Lewiston, ID 83501

Kelsey Spracklin
10 E. Mayfair Court #41
Spokane, Washington 99208

L. Kathye Ingram
18262 Friends Road
Caldwell, Idaho 83607

David R. Risley
Randall, Blake & Cox, PLLC
P. 0. Box 445
Lewiston, ID 83501

Megan Lowe
3 140 S. Canyon Road
Nampa, Idaho 83686

Colby Martin
7812 W. Mead Avenue
Yakima, Idaho 98908

Lauren Martin
24598 Gifford/Reubens Road
Culdesac, Idaho 83524

Eli Ingram
c/o Kathye Ingram
18262 Friends Road
Caldwell, Idaho 83607

X
----------

FIRST-CLASS MAIL
HAND DELIVERED
OVERNIGHT MAIL
FAX TRANSMISSION

NOTICE OF APPEAL -- 5
Tdg/wooden/esta/e, 'appeal/plead111gsl110/1ce of appeal

Creason, Moore, Dokken & Geidl, PLLC
P.O. Drawer 835, Lewiston ID 83501
(208)743-1516; Fax(208)746-2231
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IN THE DISTRICT COURT OF THE)S:~:~~c;_i~~RICT
OF THE STATE OF IDAHO IN AND FOR THE
In the Matter of the Estate of

KA. THLEEN R. CONWAY,

CO~~~ OF

NEZ PERCE

)

)
)
)
)

CASE NO. CV 09-01231

ORDER REGARDING DfSQUALIFICATION OF JUDGE
[ X]The undersigned Judge voluntarily disqualifies himseH1/herself from presiding over this case
on appeal.
] Plaintiff [ ] Defendant has moved to disqualify the undersigned Judge under IRCP § 40.
The motion is [ ] with cause [ ] without cause.
The motion is [ ] granted
[ ] denied.
[ ] State

Date

] Defendant has moved to disqualify the undersigned Judge under ICR § 25.
The motion is [ ] with cause [ ] without cause.
The motion is [ ] granted
[ ] denied

#?£'..~'t'_t:7__

CERTIFICATE OF MAILING
l hereby certify that true copies of the foregoing Order Regarding Disqualification of
Judge were delivered this ____Sz_ day of
20J1L, to:

Of}

Tod Geidl
Gary Jones
David Risley
Order Regarding Disqualification

,

PATTY

. WEEKS Clerk

F~LED
WW APr< S PM 7- 4Z.
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE

)
)
)
)
KATHLEEN R. CON\1VAY,
)
)
_________ )

Case No. CR 09-01231

In the I'vlatter of the Estate of

ORDER ASSIGNING JUDGE

[tis ORDERED that Judge Kerrick, whose chambers are located in Lewiston Idaho,
1

is assigned to preside over all further proceedings in the above-entitled matters.
DATED thisS day of April 2010.

1e

·ve District Judge

ORDER ASSIGNING JUDGE-1

CERTIFICATE OF SERVICE

I do hereby certify that a full, true,
and correct copy of the foregoing
ORDER ASSIGNING JUDGE was

to:

Tod Geidl
Garry Jones
David Risley

The Hon Carl Kerrick
Lewiston, ID 83501
on this

day of April 2010.

ORDER ASSIGNING JUDGE -2

/~7

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE

IN THE MATTER OF THE ESTATE
of
KATHLEEN R. CONWAY
Deceased.

)
)
)
)
)
)
)
)
)
)

CASE NO. CV-09-01231
ORDER DETERMINING
METHOD OF APPEAL

WHEREAS, a Notice of Appeal to the District Court has been filed in the aboveentitled matter and the Court being fully advised;
1) This appeal involves questions of fact and questions of law;
2) Said appeal should not be heard as a Trial de Novo;
3) A transcript of the proceedings before the Magistrate's Di vision is required for the

ORDER DETERMINING
METHOD OF APPEAL

1

4) The appellant shall contact a court reporter and pay an estimate of the transcript
costs within 21 days from the date ohhis Order;
5) Upon payment of the estimated transcript fees, the transcriber shall prepare a
transcript;
6) Upon lodging of the transcript, the Court shall determine the dates for filing of
appellants and Respondents briefs and arguments.
DATED this

~ day of April, 2010.

CARL B. KERRICK - District Judge

ORDER DETERMINING
METHOD OF APPEAL

2

CERTIFICATE OF MAILING
I hereby certify that a true copy of the foregoing ORDER DETERMININ~METHOD OF APPEAL
was mailed, postage prepaid, by the undersigned at Lewiston, Idaho, this tr-day of April, 2010, on:
Garry W. Jones
Jones, Brower & Callery
P.O. Box 854
Lewiston, ID 83501

_ fv, c ,), .i

,

David R. Risley
Risley Law Office
P.O. Box 445
Lewiston, ID 83501
TodD. Geidl
Creason, Moore, Dokken & Geidl
P.O. Drawer 835
Lewiston, ID 83501

Colby Martin
7812 W. Mead Avenue
Yakima, ID 98908

L. Kathye Ingram

Eli Ingram
c/o Kathye Ingram
18262 Friends Road
Caldwell, ID 83607

18262 Friends Road
Caldwell, ID 83607
Megan Lowe
3140 S. Canyon Road
Nampa, ID 83686

Lauren Martin
24598 Gifford /Reubens Road
Culdesac, ID 83524

Kelsey Spracklin
10 E. Mayfair Court #41
Spokane, \VA 99208

PATTY 0. WEEKS, CLERK

(..__~--,
\ - L. z..ll.A.,
/ f C· \ J)J:.>
'
A I! / (./
i

By:/ ,' I....,
1

1

l)

I

/

. \

__,,~

V

1

__/

'~.'-'

I \

Dep~

ORDER DETERMINING
METHOD OF APPEAL

3
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE

IN THE MATTER OF THE EST ATE
of
KATHLEEN R. CONWAY,
Deceased.

)
)
)
)
)
)
)
)
)

CASE NO. CV-09-01231
ORDER SCHEDULING BRIEFS
AND ARGUMENT

Pursuant to this Court's order, a transcript of the proceedings in the Magistrates'
Division has now been lodged with this Court.
THEREFORE, IT IS HEREBY ORDERED:
1) Petitioner shall file his brief on or before June 11, 2010;
2) The Respondent shall file his brief on or before July 9, 2010;

ORDER SCHEDULING BRIEFS
AND ARGUMENT

1

13 l

3) Petitioner shall file reply brief by July 30, 2010;
4) Oral argument shall take place before the above-entitled Court in the Courtroom
of the Nez Perce County Courthouse on August 17,2010, commencing at 11 :00 a.m.
DATED this

'7'""'day of May, 201_9.

(j_ j:f~i
~

r,

~

CARL B. KERRICK - District Judge

ORDER SCHEDULING BRIEFS
AND ARGUMENT

2

l3~

CERTIFICATE OF MAILING
I hereby certify that a true copy of the foregoing ORDER SCHEDULING BRIEFS. AND
ARGUMENT was mailed, postage prepaid, by the undersigned at Lewiston, Idaho, this 1QJ.ay of
May, 2010, on:
Garry W. Jones
Jones, Brower & Callery
P.O. Box 854
Lewiston, ID 83501
David R. Risley
Risley Law Office
P.O. Box 445
Lewiston, ID 83501
Tod D. Geidl
Creason, Moore, Dokken & Geidl
P.O. Drawer 835
Lewiston, ID 83501

Colby Martin
7812 W. Mead Avenue
Yakima, ID 98908

L. Kathye Ingram
18262 Friends Road
Caldwell, ID 83607

Eli Ingram
c/o Kathye Ingram
18262 Friends Road
Caldwell, ID 83607

Megan Lowe
3140 S. Canyon Road
Nampa, ID 83686

Lauren Martin
24598 Gifford /Reubens Road
Culdesac, ID 83524

Kelsey Spracklin
10 E. Mayfair Court #41
Spokane, WA 99208

ORDER SCHEDULING BRIEFS
AND ARGUMENT

3

/ 33

Tod D. Geidl, ISB #5785
Creason, Moore, Dokken & Geidl, PLLC
1219 Idaho Street
P.O. Drawer 835
Lewiston ID 83501
(208) 743-1516; Fax(208)746-2231
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE
fN THE MATTER OF THE ESTATE

of
KATHLEEN R. CONWAY,
Deceased.

)
)
)
)
)
)
)
)

Case No. CV 09-01231

ORDER RESTRAINING THE ACTS
OF THE PERSONAL
REPRESENTATIVE

Based upon the Stipulation of the parties,
IT IS HEREBY ORDERED that until such time as a final unappealable order is
entered fully adjudicating the issues in this case, that W. Cecil Martin is hereby restrained
from all acts as personal representative of the Estate of Kathleen R. Conway, including
during the period of time of any subsequent appeal er remand proceedings, except the
following:
1.

Obtaining a tax identification number for the Estate from the Internal
Revenue Service for purposes of allowing TRESCO, Inc., a trust company

ORDER REST AINING THE ACTS OF THE
PERSONAL REPRESENTATIVE -- I
Tdg/woodeniestatelappeal!Resfrainmg_order

Creason, Moore, Dokken & Geidl, PLLC
P.O. Drawer 835, Lewiston ID 83501
(208)7 43- IS I 6; Fax(208)7 46-2231

/3f

within the State of Idaho, to continue managing the assets of the Estate
during the pendency of these proceedings;
2.

Actions taken on behalf of the estate with the prior written consent of
Tanya Wooden;

3.

Actions taken on behalf of the estate pursuant to specific order of the court
after proper notice to all interested parties and hearing of such motion.

~
:J"vn-<DATED this ,,l____ day o ~ , 2010.

Carl B. Kerrick
District Judge

ORDER REST AJNING THE ACTS OF THE
PERSONAL REPRESENTATIVE -- 2
Tdglwooden/estate!appeal!Restra in ing_order

Creason, Moore, Dokken & Geidl, PLLC
P.O. Drawer 835, Lewiston ID 83501
(208)743-1516; Fax(208)746-2231

)35

CERTIFICATE OF SERVICE

2

I HEREBY CERTIFY that on this
~coeday of~:io10, a copy of the foregoing
STIPULATION FOR ORDER RESTRAINING THE ACTS OF THE PERSONAL
REPRESENTATIVE was served by the method indicated below and addressed to the
following:
Garry W. Jones
Jones, Brower & Callery, P.L.L.C.
1304 Idaho Street
P. 0. Box 854
Lewiston, ID 83501

Kelsey Spracklin
10 E. Mayfair Court #41
Spokane, Washington 99208

L. Kathye Ingram
18262 Friends Road
Caldwell, Idaho 83607

David R. Risley
P. 0. Box 1247
Lewiston, ID 83501

Megan Lowe
3140 S. Canyon Road
Nampa, Idaho 83686

Colby Martin
7812 W. Mead Avenue
Yakima, Idaho 98908

Lauren Martin
24598 Gifford/Reubens Road
Culdesac, Idaho 83524

Eli Ingram
c/o Kathye Ingram
18262 Friends Road
Caldwell, Idaho 83607

Tod D. Geidl
Creason, Moore, Dokken & Geidl, PLLC

P. 0. Drawer 835
Lewiston, ID 83501

X
----- - - - -

-----

FIRST-CLASS MAIL
HAND DELIVERED
OVERNIGHT MAIL
FAX TRANSMISSION

ORDER REST AINJNG THE ACTS OF THE
PERSONAL REPRESENTATIVE -- 3
Tdg 1wooden/estaleiappea/iRestraining_order

Creason, Moore, Dokken & Geidl, PLLC
P.O. Drawer 835, Lewiston ID 83501
(208)7 43-1516; Fax(208)746-2231

(3 ~

Garry W. Jones, ISBN 1254
JONES, BRO\VER & CALLERY, P.L.L.C.
1304 Idaho Street
P.O. Box 854
Lewiston, ID 83501
(208) 743-3591
Facsimile (208) 746-9553
gwj ones@lewiston.com
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE
In the Matter of the Estate
of
KATHLEEN R. CONWAY,
Deceased.

______________

)
)
)
)
)
)
)
)

CASE NO. CV 09 - 01231

ORDER

Based upon the stipulation of the parties, IT IS HEREBY ORDERED AS FOLLOWS:
The time for the filing of Respondent's brief shall be extended to July 16, 2010. Further,
that the time for the filing of the Appellant's reply brief shall be extended to August 6, 2010.
DATED this

__Jl!~y of July, 2010.

r~.~----·IY1I
~,
.1

\,

JUDGE

Order

1

/3 7

CERTIFICATE OF MAILING
IT IS HEREBY CERTIFIED that the undersigned is the (Deputy) Clerk of the above
entitled Court; that on the i,/\1:--day ofJuly, 2010, the undersigned enclosed a copy of the ORDER
to which this Certificate is attached, issued by the above entitled court in the above entitled action,
in an envelope addressed to:
GARRY W. JONES
Jones, Brower & Callery, PLLC
P.O. Box 854
Lewiston, ID 83501

TODD. GEIDL
Creason, Moore & Dokken, PLLC
P.O. Dra\ver 835
Lewiston, ID 83501

L. KATHYE INGRAM
18262 Friends Road
Caldwell, ID 83607

MEGAN LOWE
3140 S. Canyon Road
Nampa, ID 83686

LAUREN MARTIN
14598 Gifford/Reubens Road
Culdesac, ID 83524

TANYA WOODEN
P.O. Box5
Clarkston, WA 99403

DEAN VIERS
th
2310 S.W. 188 Court
Beaverton, OR 97006

TAl\TY A S. VIERS
P.O. Box 2070
Le\viston, ID 83501

W. CECIL MARTIN
24598 Gifford/Reubens Rd.
Culdesac, ID 83524

COLBY MARTIN
1606 Birch Drive
Lewiston, ID 83501

ELI INGRAM
c/o Kathye Ingram
18262 Friends Road
Caldwell, ID 83507

KELSEY SPRADLIN
7625 N. Foxpoint Drive
Spokane, WA 99208

which are the present and last known addresses reported to the undersigned by Jones, Brower &
Callery, P.L.L.C.; placed the necessary postage thereon, and deposited the same in the United States
Post Office.

,.,p.,

I /") \
. l.

DATED this \ j

,, day of July, 2010.
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Tod D. Geidl, ISB #5785
Creason, Moore, Dokken & Geidl, PLLC
1219 Idaho Street
P.O. Drawer 835
Lewiston ID 83501
(208) 743-1516; Fax(208)746-2231

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE
IN THE MATTER OF THE EST A TE
of
KATHLEEN R. CONWAY,
Deceased.

)
)
)

Case No. CV 09-01231

)
)
)

ORDER EXTENDING DEADLINE
FOR FILING OF APPELLANT'S
REPLY BRIEF

)
)

Based upon the stipulation of the parties, IT IS HEREBY ORDERED AS
FOLLOWS:
The time for filing of Appellant's reply brief is hereby extended to August 13,
2010.
DATED this /Oftay of August, 2010.
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Carl B. Kerrick
District Judge
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I HEREBY CERTIFY that on this \l; -'day of August, 2010, a copy of the
foregoing ORDER EXTENDING DEADLINE FOR FILING OF APPELLANT'S
REPLY BRIEF was served by the method indicated below and addressed to the
following:
Garry W. Jones
Jones, Brower & Callery, P.L.L.C.
1304 Idaho Street
P. 0. Box 854
Lewiston, ID 83501

Kelsey Spracklin
10 E. Mayfair Court #41
Spokane, Washington 99208

L. Kathye Ingram
18262 Friends Road
Caldwell, Idaho 83607

David R. Risley
P. 0. Box 1247
Lewiston, ID 83501

Megan Lowe
3140 S. Canyon Road
Nampa, Idaho 83686

Colby Martin
7812 W. Mead Avenue
Yakima, Idaho 98908

Lauren Martin
24598 Gifford/Reubens Road
Culdesac, Idaho 83524

Eli Ingram
clo Kathye Ingram
18262 Friends Road
Caldwell, Idaho 83607

Tod D. Geidl
Creason, Moore, Dokken & Geidl, LLC

P. 0. Drawer 835
Lewiston, ID 83501
FIRST-CLASS MAIL
- - - - - HAND DELIVERED
OVERNIGHT MAIL
--- - - - FAX TRANSMISSION
X

CLERK OF THE COURT
(--, 1

.

tl/V

B3/~ .. \· /
I

- __

11 A,

>

ORDER EXTENDING DEADLINE FOR FILING
OF APPELLANT'S REPLY BRIEF __ 2
Tdglwoodenlestate/appeal/p/eadingslcontinue _ order

/4; ,:1) ;-

1,.,:1';

"'.;~~~}

/,:15/F ,\ · ~ -\"" \

/.,/I,,,/LA
"'if(/ v~ " .),/ {/ ' . ,n;- ! G !
\ cJ • - t:. ·,_,.•,,C ',., ·-· . .
i
J

/ . eputy r ;

l ..,.,.-1

/~t;J11DTCDft,t",

'-"'~

\ c:- \

~--n
\
0

\
\

1)

_

"._~,·:.q~:-

~ ,Y(J

I

_i :::::,

:,c:, 1

.;~.. )/_,0

,\, .._
~C-

--_\)¥':/<::? I

>.~~~~-:=:,\j\"

I

/

Creason, Moore, Dokken & Geidl, PLLC
P.O. Drawer 835, Lewiston ID 83501
(208)7 43-1516; Fax(208)746-2231
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE

In the Matter of the Estate of:

)
)

CASE NO. CV 09-01231

)

KATHLEEN R. CONWAY,
Deceased.

)
)
)

APPELLATE OPINION
AND ORDER

This matter came before the Court on an Appeal of the Magistrate's Order
Regarding Personal Representative Fees. The Appellant, Tanya Wooden, was
represented by Tod D. Geidl, of the firm Creason, Moore, Dokken & Geidl. The
Respondent, Estate of Kathleen R. Conway, by and through representative Cecil Martin,
was represented by Garry W. Jones, of the firm Jones, Brower & Callery. The Court
heard oral argument on this matter on September 14, 2010. The Court, having heard the
argument of counsel and being fully advised in the matter, hereby renders its decision.

BACKGROUND
This is an appeal from a decision of the Magistrate Division of the District Court
of the Second Judicial District, in and for the County of Nez Perce. The Magistrate court
denied Petitioner Tanya Wooden's Petition for Fom1al Probate of Will and determined
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that the Last Will and Testament of Kathleen R. Conway dated May 21, 2004 (hereinafter
"2004 Will"), was validly executed by Kathleen R. Conway, who at the time of execution
had testamentary capacity. Ms. Wooden's petition was based upon the argument that Ms.
Conway's son, Cecil Martin, unduly influenced Ms. Conway to execute the 2004 Will,
which granted him a larger share of Ms. Conway's estate, and significantly lowered the
share to Ms. Wooden, as compared to a will previously executed by Ms. Conway in
2001.
On November 30, 2009, a trial was held on the issue of whether Ms. Conway had
testamentary capacity to execute the 2004 Will and whether that Will was a product of
undue influence. On January 8,2010, the trial court orally announced its findings of fact
and conclusions oflaw in open court, denying Ms. Wooden's claims.
ISSUES ON APPEAL
1. Whether the Magistrate Court erred in its application of the legal presumption

of undue influence to fiduciaries.
2. Whether the Magistrate Court erred in holding that statements made by the
decedent, Ms. Conway, to the Petitioner constituted inadmissible hearsay or were
otherwise irrelevant.
3. Whether the Magistrate Court erred in refusing to admit documents as
inadmissible hearsay that were filed in Ms. Conway's guardianships and conservatorship
proceeding.
4. Whether the Magistrate Court erred in relying upon the opinion of the preparer
of the May 21, 2004 Will, Michael P. Wasko, as to Ms. Conway's testan1entary capacity.

APPELLATE OPINION AND ORDER

2

5. Whether the Magistrate Court erred in finding certain facts, which have no
substantial and competent support in the record and are clearly erroneous.
STANDARD OF REVIEW

In an appellate review of a magistrate's decision, the district court must review
the case on the record and detennine the appeal in the same manner and upon the same
standards of review as an appeal from the district court to the Idaho Supreme Court.
I.R.C.P. 83(u). The court will not substitute its view of the facts for that of the magistrate
and will defer to the magistrate's factual findings if they are not clearly erroneous.
Holley v. Holley, 128 Idaho 503,507,915 P.2d 733, 737 (Ct. App. 1996). The court

exercises free review over the magistrate's conclusions oflaw. Neider v. Shaw, 138
Idaho 503, 506, 65 P.3d 525,528 (2003). If the factual findings are supported by
substantial evidence in the record, and the conclusions of law "demonstrate proper
application of legal principles to the facts found, then the district court will affirm the
magistrate's judgment." Hentges v. Hentges, 115 Idaho 192, 194, 765 P.2d 1094, 1096
(Ct. App. 1988).
ANALYSIS
1. The Magistrate did not err in its application of the legal presumption of undue

influence to fiduciaries.

The Appellant contends that the trial court erred in the application of the legal
presumption of undue influence with respect to parties who occupy the dual role of
fiduciary and beneficiary. In Gmeiner v. Yacte, 100 Idaho 1, 592 P .2d 57 (1979), the
Idaho Supreme Court set forth four elements which must be proven by one challenging a
will based on undue influence.
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It is stated generally that there are four elements of undue influence: (1)
a person who is subject to influence; (2) an opportunity to exert undue
influence; (3) a disposition to exert undue influence; and (4) a result
indicating undue influence. Among the factors taken into consideration in
determining the existence of undue influence are the age and physical and
mental condition of the one alleged to have been influenced, whether he
had independent or disinterested advice in the transaction, the providence
or improvidence of the gift or transaction, delay in making it known,
consideration or lack or inadequacy thereof for any contract made,
necessities and distress of the person alleged to have been influenced, his
predisposition to make the transfer in question, the extent of the transfer in
relation to his whole worth, failure to provide for his OVvTI family in the
case of a transfer to a stranger, or failure to provide for all of his children
in case of a transfer to one of them, active solicitations and persuasions by
the other party, and the relationship of the parties.

Id. at 6-7, 592 P.2d at 62-63. The challenge in the case at hand is not based solely upon

whether Ms. Conway was unduly influenced in the execution of the 2004 Will, but rather
whether the trial court erred with respect to the consideration of the role of fiduciary and
beneficiary. In the case at hand, it is alleged that Ms. Conway's son, Cecil Martin,
unduly influenced her. Cecil Martin held the dual role of fiduciary, as Ms. Martin's
guardian, and was also a beneficiary of Ms. Conway's will.
In Idaho, when the dual role of fiduciary and beneficiary is present, a rebuttable
presumption of undue influence is created. This concept was discussed in detail in
Matter of Estate of Roll, 115 Idaho 797, 770 P.2d 806 (1989).

In Idaho, undue influence is recognized where sufficient evidence has
been presented that indicates a testator's (testatrix's) free agency has been
overcome by that of another. King v. MacDonald, 90 Idaho 2 72, 279, 410
P.2d 969, 973 (1965), citing In re Eggan's Estate, 86 Idaho 328, 386 P.2d
563 (1963) and In re Lunder's Estate, 74 Idaho 448, 263 P.2d 1002
(1953). Moreover, where parties occupy the dual role of fiduciary and
beneficiary, or where the fiduciary has been actively involved in will
preparation or as witnesses, Idaho law creates a rebuttable presumption of
undue influence. See I.C. § 15-2-501, et seq. Thereafter, the burden rests
with the proponent to rebut that presumption.
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To rebut the presumption, the proponent must come forward with that
quantum of evidence that tends to show that no undue influence existed.
Once that burden has been met, the matter becomes one for the trier of
fact. The existence of undue influence will be determined accordingly, and
on appeal such determination will only be disturbed if not supported by
substantial, competent evidence. King v. MacDonald, 90 Idaho at 280, 410
P.2d at 977.
Id. at 799, 770 P.2d at 808.

The Appellant contends the trial court failed to state in its Findings of Fact and
Conclusions of Law that the presumption of undue influence was rebutted by Mr. Martin.
Further, the Appellant focuses upon the trial court's error in stating that Mr. Martin was
the co-guardian of Ms. Conway, with his sister Tanya Viers. 1 Both pmiies concede the
trial court erred in stating that Ms. Viers was a co-guardian of Ms. Conway with Mr.
Martin.
The court's findings of fact and conclusions of law, as set forth in open court on
January 8, 2010 (hereinafter "Findings of Fact") specifically address the Appellant's
claim that Mr. Martin exerted undue influence over Ms. Conway. flndings of Fact, at
21-2 8. The trial court refers to Matter of Estate of Roll in considering the dual role of
fiduciary and beneficiary.
Stated another way in the [E]state of Roll, the Court is also to look
at the relationship between Mr. Mmiin and Ms. Conway, where the parties
occupy the dual role of fiduciary and beneficiary, fiduciary - more where
the fiduciary has been actively involved in the will preparation, a law
creates a [rebuttable] presumption of undue influence. So, once that's
raised, it becomes - the burden rests with the proponent to rebut that
presumption.
Findings of Fact, at 22-23. Contrary to Appellant's argument, the record before this

Court establishes that the trial court was cognizant of the proponent's burden to rebut the
1

The parties each concede that the magistrate court erred in its determination that Ms. Viers was coguardian of Ms. Conway. Regardless, there is ample evidence in the record to support the determination
that Mr. Martin did not unduly influence Ms. Conway with respect to the drafting of the 2004 will.
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presumption of undue influence. Further, the magistrate set forth the applicable law
regarding undue influence, first, with regard to the elements of undue influence as set
forth in Gmeiner v. Yacte, l 00 Idaho 1, 592 P.2d 57 (1979). In addition, the trial court
addressed the rebuttable presumption set forth in }.fatter of Estate of Roll, that a fiduciary
who is also a beneficiary is presumed to have unduly influenced the testator. While the
trial court may have inartfully set out this determination within the oral findings of fact
and conclusions of law, a review of the record as a whole supports the trial court's
determination that Ms. Conway was not unduly influenced by her son, Cecil Martin, at
the time she executed the 2004 Will. No error is found where the trial court recognized
the presumption, considered the substantial and competent evidence and determined there
was no undue influence.
2. The Magistrate did not err in excluding testimony of statements made by the
decedent, Ms. Conway, to her niece, Ms. \Vooden, regarding her feelings toward her
children.

The Appellant asserts the trial court sustained multiple objections, on the basis of
hearsay, to statements Ms. Conway made to her niece, Ms. Wooden, regarding her
feelings and state of mind toward her children. The Appellant relies on King v.
~MacDonald, 90 Idaho 272,279,410 P.2d 969, 972 (1965) in support of the argument that

these statements should have been admitted.
'The existence of undue influence or deception involves incidentally a
consideration of the testator's incapacity to resist pressure and his
susceptibility to deceit, whether in general or by a particular person. This
requires a consideration of many circumstances, including his state of
affections or dislike for particular persons, benefited or not benefited by
the will; of his inclinations to obey or to resist these persons; and, in
general, of his mental and emotional condition with reference to its being
affected by any of the persons concerned. All utterances and conduct,
therefore, affording any indication of this sort of mental condition, are
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admissible, in order that from these the condition at various times (not too
remote) may be used as the basis for inferring his condition at the time in
issue.'
Id. at 279,410 P.2d at 972, quoting 6 Wigmore, Evidence§ 1738 (3d ed. 1940). In King,

the Court allowed into evidence statements made by the decedent before and after the
execution of her will and codicil.
Ordinarily these statements would be inadmissible if not part of the res
gestae. 4 Jones, Commentaries on Evidence § 1615 (2d ed. 1926).
However, declarations of a testator pertaining to his mental condition may
be admissible to prove his inability to resist the influence of others.
Declarations not confined to the time of the execution of the wilL
including those made both before and after, may be received provided they
are not too remote to throw light upon the mental condition of the testator
at the time of the execution of the will.
Id. at 278-79, 410 P.2d at 972. In King, the statements allowed into evidence

dealt with the decedent's "capacity to resist pressure and her susceptibility to deceit." Id.
at 279,410 P.2d at 972.
In the case at hand, while the Petitioner, Ms. Wooden was testifying she was
asked whether Ms. Conway would speak about her children. After answering
affinnatively, Ms. Wooden was then asked specifically what Ms. Conway would say
about her children. At that point, an objection on the basis of hearsay was made.
Transcript of Proceedings, November 30, 2009, at 20. The trial court sustained the

objection on the basis of hearsay as well as relevance. Id. at 20-22.
The circumstances of the case at hand are distinguishable from those in King. In
King, the Court allowed statements that testator Maggie Cameron made to others

regarding her friend, Julia Bezold. Bezold was accused of asserting undue influence over
Ms. Cameron:
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Such statements by Maggie are illustrated by: Christine Cameron's
testimony that in 1949 Maggie told her that Julia was going to have
Maggie's estate and that in 1958 Maggie told her that the 1957 will was
silly; Anna Papineau's testimony that Maggie told her that Julia made the
will the way she wanted it and that it wasn't the way Maggie wanted it;
and Anna Cameron King's testimony that in 1950 Maggie told her that
Julia wanted the money bad enough to kill her for it.
King, 90 Idaho at 279,410 P.2d at 972. The King statements referred to the testator's

estate and the will itself.
In the case at hand, the Respondent objected on the basis of hearsay when Ms.
Conway's niece was asked about statements Ms. Conway would make about her children
in general. Further, the questions counsel posed to Ms. Wooden addressed Ms.
Conway's behavior in the time leading up to a competency hearing that was held three
months prior to the date that Ms. Conway executed the 2004 Will. The question was not
posed for purposes of determining whether Ms. Conway was unable to resist the
influence of her children, but instead, it was elicited for purposes of setting forth
behavioral changes of Ms. Conway that Ms. Wooden witnessed. Transcript of
Proceedings, November 30, 2009, at 21. The Court pem1itted Ms. Wooden to testify to

Ms. Conway's behavioral changes without allowing the hearsay statements. Id. at 22.
The King Court determined that declarations of a testator pertaining to her mental
condition may be admissible to prove his inability to resist the influence of others.
However, the King decision does not take away the trial court's discretion regarding the
admission of hearsay statements. In the case at hand, the question posed to Ms. Wooden
was a fairly broad question about Ms. Conway's feelings toward her children. The
question did not address whether Ms. Conway was unable to resist any undue influence
brought upon her by Ms. Martin. Further, the trial court allowed Ms. Wooden to testify
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regarding Ms. Conway's behavioral changes, albeit without reiterating statements Ms.
Conway made about her children. Thus, the magistrate court did not err in excluding
testimony of statements made by the decedent, Ms. Conway, to her niece, Ms. Wooden,
regarding her feelings toward her children.
3. The Magistrate did not err in refusing to admit documents that were filed in Ms.
Conway's guardianship and conservatorship proceedings.

The Appellant argues the trial court erred in failing to admit records from Ms.
Conway's guardianship proceeding, including a physician's report, visitor's report, and
the affidavit of Megan Lowe. The Appellant contends that each of these documents
demonstrated that Ms. Conway lacked testan1entary capacity during the period in which
she executed the 2004 Will. The Appellant further asserts that had these documents been
admitted, Ms. Conway's incapacity would have been unequivocally established. The
Respondent argues that the documents are irrelevant for the purposes the Appellant seeks
to have them admitted~to establish that Ms. Conway lacked testamentary capacity.
Judicial notice of adjudicative facts is addressed in Trautman v. Hill, 116 Idaho
337, 775 P.2d 651 (Ct. App. 1989).
This Court may take judicial notice of adjudicative facts, those not subject
to reasonable dispute in that they are either generally known within the
territorial jurisdiction of the trial court or are capable of accurate and ready
determination by resort to sources whose accuracy cannot reasonably be
questioned. I.R.E. 201. This notice may be taken at any stage in the
proceeding, at the trial or appellate level.

Id. at 340, 775 P.2d at 654. I.R.E. 20l(b) sets forth the kinds of facts subject to judicial
notice: "A judicially noticed fact must be one not subject to reasonable dispute in that it is
either (1) generally known within the territorial jurisdiction of the trial court or (2)

APPELLATE OPINION AND ORDER

9

capable of accurate and ready determination by resort to resources whose accuracy
cannot reasonably be questioned." I.R.E. 201(b).
The documents that Appellant asserts should have been judicially noticed by the
trial court do not fall within the paran1eters ofI.R.E. 201(b). There is no indication these
documents are capable of accurate and ready determination by resort to resources whose
accuracy cannot reasonably be questioned.
Guidance for the application of judicial notice is found within the notes of Federal
Rules of Evidence 201, the federal counterpai1 of the Idaho rule.
The usual method of establishing adjudicative facts is through the
introduction of evidence, ordinarily consisting of the testimony of
witnesses. If particular facts are outside the area of reasonable
controversy, this process is dispensed with as unnecessary. A high degree
of indisputability is the essential prerequisite.
F.R.E. 201, note to subdivision (a). With regard to subdivision (b), the following is
noted:
With respect to judicial notice of adjudicative facts, the tradition has been
one of caution in requiring that the matter be beyond reasonable
controversy. This tradition of circumspection appears to be soundly based,
and no reason to depart from it is apparent. As Professor Davis says:
"The reason we use trial-type procedure, I think, is that we make the
practical judgment, on the basis of experience, that taking evidence,
subject to cross-examination and rebuttal, is the best way to resolve
controversies involving disputes of adjudicative facts, that is, facts
pertaining to the parties. The reason we require a determination on the
record is that we think fair procedure in resolving disputes of adjudicative
facts calls for giving each party a chance to meet in the appropriate
fashion the facts that come to the tribunal's attention, and the appropriate
fashion for meeting disputed adjudicative facts includes rebuttal evidence,
cross-examination, usually confrontation, and argument (either written or
oral or both). The key to a fair trial is opportunity to use the appropriate
weapons (rebuttal evidence, cross-exan1ination, and argument) to meet
adverse materials that come to the tribunal's attention." A System of
Judicial Notice Based on Fairness and Convenience, in Perspectives of
Law 69, 93 (1964).
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The rule proceeds upon the theory that these considerations call for
dispensing with traditional methods of proof only in clear cases. Compare
Professor Davis' conclusion that judicial notice should be a matter of
convenience, subject to requirements of procedural fairness. Id, 94.
Id., note to subdivision (b ).

In the case at hand, the trial court did not en in failing to admit the physician's
report, visitor's report, and affidavit of Megan Lowe, filed in the separate guardianship
proceeding. The facts contained within these documents are not facts beyond reasonable
controversy, and a cautious approach is well advised. Further, the documents are
irrelevant for purposes of establishing that Ms. Conway lacked testamentary capacity.
The documents speak to Ms. Conway's need for a limited guardianship, which is a
separate matter altogether from that of testamentary capacity. Further, the documents in
question speak to a proceeding which occurred in advance of the drafting of the 2004
will. The capacity of the decedent at the time of the guardianship proceeding does not
necessarily set forth her capacity at the time the will was drafted.
Testamentary capacity is a question of fact to be determined upon the
evidence in the individual case. No general rule can be devised which
would be a satisfactory standard for the determination of the issue in all
cases. This court has held that 'if a man is able to transact business, * * *
he is clearly competent to make a will, but he may be competent to make a
will and still not be able to transact business.' Schwarz v. Taeger, 44 Idaho
625, at page 630,258 P. 1082, at page 1084.
In re Heazle 's Estate, 74 Idaho 72, 76, 257 P.2d 556, 558 (1953). Ms. Conway may not

have been able to see to her everyday needs, or transact business at the time of the
guardianship proceedings, but this does not establish that Ms. Conway lacked
testamentary capacity to execute the 2004 Will.

APPELLATE OPINION AND ORDER

11

/5 I

The documents in question do not fall within the characteristics of I.R.E. 201 (b),
as facts capable of accurate and ready determination by resort to sources whose accuracy
cannot reasonably be determined. Thus, the trial court's decision to exclude the
documents was not erroneous.
4. The Magistrate Court did not err in relying upon the testimony of Attorney
Michael Wasko, when determining whether Ms. Conway lacked testamentary
capacity.

The Appellant argues the trial court erred in relying upon attorney Michael
Wasko's opinion regarding whether Ms. Conway possessed testamentary capacity to
execute the 2004 Will. The Appellant contends that Mr. Wasko was unable to provide an
opinion to a reasonable degree of professional certainty regarding Ms. Conway's
testamentary capacity.
When considering whether a testator possessed testamentary capacity, the Comi is
not required to rely upon expert testimony. "It is permissible for a lay or nonexpert
witness to testify as to the sanity or competency of a person to make a will." Schwarz v.

Taeger, 44 Idaho 625,631,258 P. 1082, 1084 (1927). Testamentary capacity is a
question of fact. In re Heazle 's Estate, 74 Idaho 72, 257 P.2d 556 (1953), see also In re

Goan's Estate, 83 Idaho 568, 366 P.2d 831 (1961).
Testamentary capacity is a question of fact to be determined upon the
evidence in the individual case. No general rule can be devised which
would be a satisfactory standard for the determination of the issue in all
cases. This court has held that 'if a man is able to transact business, * * *
he is clearly competent to make a will, but he may be competent to make a
will and still not be able to transact business.' Schwarz v. Taeger, 44 Idaho
625, at page 630, 258 P. 1082, at page 1084.
'Testator must have sufficient strength and clearness of mind and
memory, to know, in general, without prompting, the nature and extent of
the property of which he is about to dispose, and nature of the act which
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he is about to perform, and the names and identity of the persons who are
to be the objects of his bounty, and his relation towards them.' 1 Page on
Wills, Life. Ed.,§ 132, p. 268.

'* * * mind enough to understand the ordinary affairs of life, the nature
and extent of his property, who comprised the objects of his bounty and
how he was disposing of his property by the instrument he was executing.'
Gardine v. Cottey, 360 Mo. 681,230 S.W.2d 731, 746, 18 A.L.R.2d 1100,
at page 111 9.
'In general the requisite is that the testator must at the time of making
his will have sufficient mentality to enable him to know what property he
possesses and of which he is making a testamentary disposition, to
consider and know who are the natural objects of his bounty, and to
understand what the disposition is that he is making of his property by his
will.' In re Johnson's Estate, 308 Mich. 366, 13 N.W.2d 852, at page 855.

Id. at 76, 257 P.2d at 558.

The trial court relied on substantial and competent evidence in determining that
Ms. Conway possessed testamentary capacity when executing the 2004 Will. In addition
to the testimony of Attorney Wasko, the Court considered evidence from witnesses that
had contact with Ms. Conway at, or near, the time of the execution of the will. The Court
noted that Ms. Conway was living independently at the time she executed the will. In
addition, the Court looked to the contents of the 2004 Will and found that there was
nothing unusual regarding Ms. Conway's determination that her three children share
equally in the larger part of her estate. The trial court may examine the purported will
when considering the mental capacity of the testator.
In its inquiry into the capacity of the testatrix, the court may examine
the purported will itself, and draw therefrom any inferences as to the
mental capacity of the deceased, justified by its contents. Where the will
appears on its face to be a rational act, rationally performed, it is presumed
to be valid. In re Johnson's Estate, 20 Wash.2d 628, 148 P.2d 962; In re
De Vine's Estate, 188 Okl. 423, 109 P.2d 1078; Gray v. Fulton, 205 Ark.
675, 170 S.W.2d 384; 2 Page on Wills, Life. Ed.,§ 770; 57 Arn.Jur.,
Wills, § 91. On the other hand, where a will is unnatural, unjust, or
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irrational, such fact, though not controlling, may be taken into
consideration in determining the competency of the author.
In re Heazle 's Estate, 74 Idaho at 77, 257 P.2d at 558. Based upon the substantial

evidence presented to the trial court, the trial court did not err in dete1mining Ms.
Conway possessed testamentary capacity when she executed the 2004 will.
5. The Magistrate Court's determination that Tanya Viers was a co-guardian was
harmless error.

The Appellant contends that the trial court made findings of fact that were clearly
erroneous, and thus require the matter to be reversed and remanded for the trial court.
First, the Appellant argues the trial court erred in determining that Tanya Viers, Ms.
Conway's daughter, held a co-guardianship with Mr. Martin. Second, the Appellant
argues the trial court determined in error that Mr. Wasko testified that Ms. Conway was
aware of the extent of her property. Third, the Appellant contends that the trial court
erred in its determination of the additional percentage of estate that Mr. Martin received
as a result of the 2004 Will.
As stated earlier, both parties concede the trial court erred when it stated that
Tanya Viers was a co-guardian of Ms. Conway. The Respondent contends that this error
is harmless, and that the Appellant's second and third argument of error in the Finding of
Facts is inaccurate. The trial court found that Ms. Viers was a co-guardian, 2 however, the
court focused upon Mr. Martin's limited guardianship and whether he exerted undue
influence over his mother at the time the 2004 Will was drafted. There is substantial

2

The Magistrate made the following comments regarding whether Ms. Viers was a co-guardian: "The thing
that I think we need to look at initially is, this was a co-guardianship. That means that - and in this
situation, presumably Tonya Viers had the same situation here where she received benefit from the change
in the will, and presumably she also was exerting undue influence, if you read the estate of Roll. But we
never had any testimony of that. It was all centered on Mr. Martin. And there's been nothing raised about
her role in this instance." Findings of Fact, at 23.
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evidence in the record to support the trial court's finding that Mr. Martin's guardianship
was a limited guardianship. Further, the record supports the trial court's determination
that Ms. Conway was of reasonably good health at the time the will was executed, as well
as able to live on her ovm and conduct herself on a day-to-day basis. Finally, the record
supports the trial court's determination that Ms. Conway had independent and
disinterested advice from an attorney for purposes of executing the 2004 Will. Findings
of Fact, at 24. A review of the record does not support the Appellant's argument that the

court relied heavily on the determination that because Mr. Martin was a co-guardian of
Ms. Conway, application of the presumption of undue influence was w1warranted.
The trial court considered the factors of undue influence as set forth in Gmeiner v.
Yacte, 100 Idaho 1, 592 P.2d 57 (1979) as well as the rebuttable presumption of undue

influence as set forth in Matter of Estate of Roll, 115 Idaho 797, 770 P.2d 806 (l 989).
Findings of Fact, at 22-23. The conclusions oflaw made by the trial court demonstrate

proper application oflegal principles to the facts surrounding the claim of undue
influence in the case at hand. Therefore, the trial court's error of finding that Ms. Viers
shared a co-guardianship with Mr. Martin does not change the analysis applied by the
trial court in the case at hand.
Next, this court is unpersuaded by the Appellant's argument that Attorney Wasko
did not inquire into Ms. Conway's understanding of the extent of her property. Within
the transcript of Mr. Wasko's testimony, he states he inquired of Ms. Conway regarding
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the value of her estate at the time he determined she was competent to execute a will. 3 A
review of the record as a whole supports the trial court's finding regarding Mr. Wasko's
determination that Ms. Conway was aware of the extent of her property.
Finally, this Court notes that from the outset the parties have disputed the amount
of the additional percentage of estate that Mr. Martin received as a result of Ms.
Conway's execution of the 2004 Will. The trial court determined the amount Mr. Martin
received was not as excessive as the Appellant contends.
Although there is a benefit to the guardians, the Court finds it's not
excessive to the point of being -- of being disturbed by its impact. If, as I
stated previously, there had been a disposition that excluded Ms. Wooden
entirely from the estate, then that would have presented a different issue
for the Court. That was not done here.
The Court looks to the effect of the change in the will, in that the Ms. Conway provided for Ms. Wooden, even though she is not a lineal
descendant; and in doing so, she continued to recognize the important
relationship between Ms. Conway and Ms. Wooden.
Findings of Fact, at 26. Further, the Court determined:
If you look at the result as it relates to everybody within it, it is not
unnatural or unexpected. It is not unnatural for a parent to provide for
children primarily. In fact, in the Court's experience of doing this, it is the
exception that other devisees are included with natural children at the - in
the same class as the children. In this instance, providing 90 percent of the
estate to the - her children is not unnatural and does not raise any red flags
orwammgs.

Id. at 27. There is substantial evidence in the record to support the trial court's

determination regarding the additional amount that Mr. Martin received as a result of Ms.

3

Mr. Wasko's testimony regarding questions he posed to Ms. Conway for purposes of determining her
testamentary capacity addressed Ms. Conway's knowledge of the size of her estate:
A. The questions that I asked her. I asked her things about who her family is, about how much
she thought her estate was worth. I asked her the date, the week, what time - what day of the
week is was. And she answered all those correctly.
Transcript of Proceedings, November 30, 2009, at 96.
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Conway's execution of the 2004 Will. Therefore, the trial court's determination on this
issue was not erroneous.
Considering the record as a whole, the trial's court's error regarding Ms. Viers
role as a co-guardian did not change the overall analysis regarding whether J\1r. Martin
unduly influenced his mother when she executed the 2004 will. Therefore, this error of
determination is harmless. Regarding the other contentions of error, there are substantial
facts in the record to support the trial court's findings of fact.
CONCLUSION
The Appellant contends the trial court's decision admitting the 2004 Will
executed by Ms. Conway to probate should be vacated and the case remanded for a new
trial; on the basis that Ms. Conway was unduly influenced by her son, Cecil Martin, at
the time the 2004 Will was executed. The trial court considered whether Ms. Conway
had testamentary capacity to execute a will in 2004, and also whether Ms. Conway was
unduly influenced by her son at this time. The trial court found Ms. Conway had
testamentary capacity, and that the 2004 Will was not a product of undue influence. The
trial court's factual findings are supported by substantial evidence in the record, and the
conclusions oflaw demonstrate proper application oflegal principles to the facts found.
Thus, the determination of the magistrate court is affim1ed.
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ORDER
The determination of the Magistrate is hereby AFFIRlV[ED.
IT IS SO ORDERED.
DATED this ~2-CJ~";y of November 2010.

CARL B. KERRICK - District Judge
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IN THE DiSTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE
IN THE MATTER OF THE EST ATE
of
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NOTICE IS HEREBY GIVEN THAT:
1.

The appellant, Tanya Wooden, appeals against the respondent, W. Cecil

Martin, Personal Representative of the Estate of Kathleen R. Conway, to the Idaho
Supreme Court from the Appellate Opinion and Order entered in the above-entitled action
on the 29 th day of November, 2010, Honorable Judge Carl B. Kerrick presiding.
2.

That the party has a right to appeal to the Idaho Supreme Court, and the

order described in paragraph 1 above is an appealable order under and pursuant to Rule

1l(a)(2), I.A.R.
3.

Appellant's preliminary statement of issues on appeal is:

(a)

Whether the District Court erred in affirming the Magistrate Court's
application of the legal preswnption of undue influence to fiduciaries.

(b)

Whether the District Court erred in affirming the Magistrate Court's
holding that statements made by Ms. Conway to Ms. Wooden constituted
inadmissible hearsay or where otherwise irrelevant.

(c)

Whether the District Court erred in affirming the Magistrate Court's
refusal to admit documents as inadmissible hearsay that were filed in
Ms. Conway's guardianship conservatorship proceedings.

(d)

Whether the District Court erred in affirming the Magistrate Court's
reliance upon the opinion of attorney Michael P. Wasko related to
Ms. Conway's testamentary capacity.
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(e)

Whether the District Court erred in finding as hannless error the
Magistrate Court's findings of fact that are not supported by any
substantial or competent evidence in the record and are clearly erroneous.

(f)

Such other issues that may later be raised by appellant.

4.

No order has been entered sealing all or any portion of the record.

5.

A standard reporter's transcript was requested, prepared and settled on

appeal from the Magistrate Court to the District Court. The appellant requests that the
previously prepared and settled transcript be submitted to the Idaho Supreme Court with
the Clerk's Record pursuant to 1.A.R. 29(b).
6.

The appellant requests the following documents to be included in the

clerk's record in addition to those automatically included under Rule 28, I.A.R.:

i (a)
(b)
(c)
(d)
(e)
(f)
(g)
(h)
(i)

Last Will and Testament of Kathleen Conway
Application for Infom1al Probate of Will and Appointment of
Personal Representative
Affidavit of Attesting Witness
Affidavit of Attesting Witness
Statement of Informal Probate of Will and Appointment of
Personal Representative
Acceptance of Appointment
Letters Testamentary
Notification of Competing Will
The transcript of the deposition of Michael Wasko taken
September 8, 2009.

7.

Date Filed
6/9/09
6/9/09
6/10/09
6/10/09
6/10/09
6/10/09
6/10/09
6/15/09

The appellant requests copies of all documents, chm.is, or pictures offered

or admitted as exhibits to be copied and sent to the Supreme Court.
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(a)

That a copy of this notice of appeal has been served on the reporter as
named below at the address set out belmv:
Nancy Towler
Court Reporter
Nez Perce County District Court
Nez Perce County Courthouse
Lewiston, ID 83501

(b)

That the estimated fee for preparation of the clerk's record has been paid.

(c)

That the appellate filing fee has been paid.

(d)

That service has been made upon all parties required to be served pursuant
to Rule 20.

DATED this 4 th day of January, 2011.
CREASON, MOORE, DOKKEN & GEIDL, PLLC
~

Tod D. Geidl, ISB# 5785
Attorneys for Appellant, Tanya Wooden
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Garry W. Jones
Jones, Brower & Callery, P.L.L.C.
1304 Idaho Street
P. 0. Box 854
Lewiston, ID 83501

X

David R. Risley
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P. 0. Box 1247
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Caldwell, Idaho 83607
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Spokane, Washington 99208

Megan Lowe
3140 S. Canyon Road
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Colby Martin
1606 Birch Drive
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Eli Ingram
c/o Kathye Ingram
18262 Friends Road
Caldwell, Idaho 83607
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via Valley Messenger Sen,ice

OVERNIGHT MAIL
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Tod b. Geidl, ISB #5785
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE

IN THE MATTER OF THE ESTATE
of
KATHLEEN R. CONWAY,
Deceased.

TO:

)
)
)
)
)
)
)
)

CaseNo.CV09-01231

AMENDED NOTICE OF APPEAL

THE PERSONAL REPRESENTATIVE OF THE ABOVE ESTATE, W. CECIL
MARTIN, AND HIS ATTORNEY, GARRY W. JONES, JONES, BROWER &
CALLERY, P.L.L.C., 1304 IDAHO STREET, P O BOX 854, LEWISTON,
IDAHO 83501, EMAIL: GWJONES@LEWISTON.COM.
AND
DEAN VIERS AND HIS ATTORNEY, DAVID R. RISLEY, RISLEY LAW
OFFICE, PLLC, 1443 ID.6.~HO STREET, P. 0. BOX 1247, LEWISTON, IDAHO
83501, EMAIL: DAVID@RlSLEYLAWOFFICE.COM
AND
THE CLERK OF THE ABOVE-ENTITLED COURT.
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NOTICE IS HEREBY GIVEN THAT:
1.

The appellant, Tanya Wooden, appeals against the respondent, W. Cecil

Martin, Personal Representative of the Estate of Kathleen R. Conway, to the Idaho
Supreme Court from the Appellate Opinion and Order entered in the above-entitled action
on the 29 th day of November, 2010, Honorable Judge Carl B. Kerrick presiding.
2.

That the party has a right to appeal to the Idaho Supreme Court, and the

order described in paragraph 1 above is an appealable order under and pursuant to Rule
11 (a)(2), I.A.R.
3.

Appellant's preliminary statement of issues on appeal is:

(a)

Whether the District Court erred in affirming the Magistrate Court's
application of the legal presumption of undue influence to fiduciaries.

(b)

Whether the District Court erred in affirming the Magistrate Court's
holding that statements made by Ms. Conway to Ms. Wooden constituted
inadmissible hearsay or where otherwise irrelevant.

(c)

Whether the District Court erred in affirming the Magistrate Court's
refusal to admit documents as inadmissible hearsay that were filed in
Ms. Conway's guc.rdianship conservatorship proceedings.

(d)

Whether the District Court erred in affirming the Magistrate Court's
reliance upon the opinion of attorney Michael P. Wasko related to
Ms. Conway's testamentary capacity.
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(e)

Whether the District Court erred in finding as harmless error the
Magistrate Court's findings of fact that are not supported by any
substantial or competent evidence in the record and are clearly erroneous.
Such other issues that may later be raised by appellant.

(f)

4.

No order has been entered sealing all or any portion of the record.

5.

A standard reporter's transcript was requested, prepared and settled on

appeal from the Magistrate Court

TO

the District Court. The appellant requests that the

previously prepared and settled transcript be submitted to the Idaho Supreme Court with
the Clerk's Record pursuant to I.A.R. 3 l(a)(2) and (3).
6.

The appellant requests the following documents to be included in the

clerk's record in addition to those automatically included under Rule 28, I.A.R.:

(a)
(b)
(c)
(d)
(e)
(f)
c-- (g)
(h)
(i)

Last Will and Testament of Kathleen Conway
Application for Informal Probate of Will and Appointment of
Personal Representative
Affidavit of Attesting Witness
Affidavit of Attesting Witness
Statement of Informal Probate of Will and Appointment of
Personal Representative
Acceptance of Appointment
Letters Testamentary
Notification of Competing Will
, The transcript of the deposition of Michael Wasko taken
I September 8, 2009.

7.

Date Filed
6/9109
6/9/09

6/10/09
6/10/09
6/10/09

I

6/10/09
6110/09
6/15/09

The appellant requests copies of all documents, charts, or pictures offered

or admitted as exhibits to be copied and sent to the Supreme Court.
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8.

I certify:

(a)

That a copy of this notice of appeal has been served on the reporter as
named below at the address set out below:
Nancy Towler
Court Reporter
Nez Perce County District Court
Nez Perce County Courthouse
Lewiston, ID 83501

(b)

That the estimated fee for preparation of the clerk's record has been paid.

(c)

That the appellate filing fee has been paid.

(d)

That service has been made upon all parties required to be served pursuant
to Rule 20.

DATED this 11 th day of January, 2011.
CREASON, MOORE, DOKKEN & GEIDL, PLLC
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Attorneys for Appellant, Tanya Wooden
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Spokane, Washington 99208
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3140 S. Canyon Road
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Colby Martin
1606 Birch Drive
Lewiston, ID 83501
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24598 Gifford/Reubens Road
Culdesac, Idaho 83524

Eli Ingram
c/o Kathye Ingram
18262 Friends Road
Caldwell, Idaho 83607
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO IN AND FOR THE COUNTY OF NEZ PERCE

IN THE MATTER OF THE ESTATE OF
)
KATHLEEN R. CONWAY, DECEASED
)
-----------------------------------)
TANYA WOODEN,
)
)

Petitioner-Appellant,

)
)

vs.

)
)

Cecil Martin, Personal
Representative of the ESTATE OF
KATHLEEN R. CONWAY and
DEAN VIERS,
W.

)

SUPREME COURT NO. 38430

)
)
)
)
)

Respondents-Respondents on
Appeal,

NEZ PERCE COUNTY CV2009-1231

)
)
)

CERTIFICATE OF EXHIBITS

)

And

)
)

TANYA S. VIERS,

)
)

Respondent.

)

I, DeAnna P. Grimm, Deputy Clerk of the District Court of the
Second Judicial District of the State of Idaho, in and for Nez Perce
County, do hereby certify that the attached list is a list of the
exhibits offered or admitted and which have been lodged with the
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Supreme Court or retained as indicated:
IN WITNESS WHEREOF I have hereunto set my hand and affixed the
seal of the Court this

day of March 2011.

PATTY 0. WEEKS, Clerk

By
Deputy

-
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Case: CV-2009-0001231
In The Matter Of The Estate Of Kathleen R Conway Deceased
Sorted by Exhibit Number
Storage Location

Number
1

2

3

4

5

6

7

8

9

10

11

12

Description

Result

Property Item Number

Pltf Wooden's exhibit 4 - Order
appointing atty, physician, and
visitor for alleged incapacitated
person filed 2/06/04 in Canyon Co
case No. CV04-1241. Admitted
by stip 11 /30/09
Pltf Wooden's exhibit 9 - Order of
Limited Guardianship and Order
Appt Conservator filed 3/31 /04 in
Canyon Co Case No CV04-12 41 .
Admitted by stip 11/30/09
Pltf Wooden's exhibit 12 - Dr.
Kracke's cirriculum vitae.
Admitted by stip 11/30/09

Admitted

On Appeal to Deanna 31

Assigned to:

Geidl, Tod D

Admitted

On Appeal to Deanna 31

Assigned to:

Geidl, Tod D

Admitted

On Appeal to Deanna 31

Assigned to:

Geidl, Tod D

Deft Martin's exhibit 500 - Names
of people listed in Ms. Conway's
will. Admitted by stip 11/30/09

Admitted

On Appeal to Deanna 31

Assigned to:

Jones, Garry W

Pltf Wooden's exhibit 2 - Portions
of Michael Wasko's legal file
concerning Kathleen Conway and
the Estate of Kathleen Conway.
Admitted 11/30/09
Pltf Wooden's exhibit 5 -Cross
petition for appt of guardian and
conservator filed 2/25/04 in
Canyon Co case no CV04-1241.
Admitted 11 /30/09
Pltf Wooden's exhibit 8 - Stip filed
3/30/04 in Canyon Co case no
CV04-1241. Admitted 11 /30/09

Admitted

On Appeal to Deanna 31

Assigned to:

Geidl, Tod D

Admitted

On Appeal to Deanna 31

Assigned to:

Geidl, Tod D

Admitted

On Appeal to Deanna 31

Assigned to:

Geidl, Tod D

Pltf Wooden's exhibit 10 - Letters
of guardianship filed and entered
on 3/31/04 in Canyon Co case no
cv04-1241. Admitted 11/30/09
Pltf Wooden's exhibit 11 - letters
of conservatorship filed and
entered on 3/31/04 in Canyon Co
case no cv04-1241. Admitted
11/30/09
Pltf Wooden's exhibit 13 - Medical
reports from Saltzer Medical
Group. Admitted 11 /30/09

Admitted

On Appeal to Deanna 31

Assigned to:

Geidl, Tod D

Admitted

On Appeal to Deanna 31

Assigned to:

Geidl, Tod D

Admitted

On Appeal to Deanna 31

Assigned to:

Geidl, Tod D

Pltf Wooden's exhibit 1 - copy of
affidavit of Megal Lowe. admitted
1/8/10 by the Court

Admitted

On Appeal to Deanna 31

Assigned to:

Geidl, Tod D

Pltf Wooden's exhibit 3 - copy of

Admitted

On Appeal to Deanna 31

Assigned to:

Geidl, Tod D
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conservator of an incap ·
person from Canyon Co., case#
CV2004-1241. Admitted 1/8/10
by the Court
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In The Matter Of The Estate Of Kathleen R Conway Deceased
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13

14
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Result

Property Item Number

Pltf Wooden's exhibit 6 - copy of
physician's report from Canyon Co
case # CV04-1241. Admitted
1/8/10 by the Court
Pitt wooden's exhibit 7 - copy of
visitor's report from Canyon co
case# CV04-1241. Admitted
1/8/10 by the Court

Admitted

On Appeal to Deanna 31

Assigned to:

Geidl, Tod D

Admitted

On Appeal to Deanna 31

Assigned to:

Geidl, Tod D
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE
IN THE MATTER OF THE ESTATE OF
)
KATHLEEN R. CONWAY, DECEASED
)
-----------------------------------)
TANYA WOODEN,
)
)

Petitioner-Appellant,

)
)

VS.

)

W. Cecil Martin, Personal
Representative of the ESTATE OF
KATHLEEN R. CONWAY and
DEAN VIERS,

)

)

SUPREME COURT NO. 38430

)
)
)
)
)

Respondents-Respondents on
Appeal,

NEZ PERCE COUNTY CV2009-1231

)
)
)

CLERK'S CERTIFICATE

)

And

)
)

TANYA S. VIERS,

)
)

Respondent.

)

I, DeAnna P. Grimm, Deputy Clerk of the District Court of the
Second Judicial District of the State of Idaho, in and for the County
of Nez Perce, do hereby certify that the foregoing Clerk's Record in
the above-entitled cause was compiled and bound by me and contains
true and correct copies of all pleadings, documents, and papers

1

CLERK'S CERTIFICATE
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designated to be included under Rule 28,

Idaho Appellate Rules, the

Notice of Appeal, any Notice of Cross-Appeal, and additional
documents that were requested.
I further certify
1. That all documents, x-rays, charts, and pictures offered or
admitted as exhibits in the above-entitled cause, if any, will
be duly lodged with the Clerk of the Supreme as required by Rule
31 of the Idaho Appellate
2.

That the following will be submitted as an exhibit to this

record on appeal:
Transcript of Proceedings dated November 30, 2009
IN WITNESS WHEREOF I have hereunto set my hand and affixed the
seal of said court this

day of March 2011.

PATTY 0. WEEKS, Clerk

By

~~
Deputy Clerk

2
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE

IN THE MATTER OF THE ESTATE OF
)
KATHLEEN R. CONWAY, DECEASED
)
-----------------------------------)
TANYA WOODEN,
)
)

Petitioner-Appellant,

)

)
)

VS.

)

W. Cecil Martin, Personal
Representative of the ESTATE OF
KATHLEEN R. CONWAY and
DEAN VIERS,

)

SUPREME COURT NO. 38430

)
)
)
)
)

Respondents-Respondents on
Appeal,

NEZ PERCE COUNTY CV2009-1231

)
)

)

CERTIFICATE OF SERVICE

)

And

)
)

TANYA S. VIERS,

)
)

Respondent.

)

I, DeAnna P. Grimm, Deputy Clerk of the District Court of the
Second Judicial District of the State of Idaho, in and for the County
of Nez Perce, do hereby certify that copies of the Clerk's Record
were hand delivered to the following: Tod D. Geidl,

PO Drawer 835,

Lewiston, ID 83501 and to Garry W. Jones, PO Box 854, Lewiston, ID
83501, this

J.S

day of March 2011.
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IN WITNESS WHEREOF,
s

I have hereunto set my

d Court this

,.Z 5

aff

the

day of March 2011.
PATTY 0. WEEKS
CLERK OF THE DISTRICT COURT

Deputy Clerk
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE
IN THE MATTER OF THE ESTATE OF
)
KATHLEEN R. CONWAY, DECEASED
)
-----------------------------------)
TANYA WOODEN,
)
)

Petitioner-Appellant,

)
)

vs.

)
)

W. Cecil Martin, Personal
Representative of the ESTATE OF
KATHLEEN R. CONWAY and
DEAN VIERS,

)

SUPREME COURT NO. 38430

)
)
)
)
)

Respondents-Respondents on
Appeal,

NEZ PERCE COUNTY CV2009-1231

)
)
)

AMENDED CLERK'S CERTIFICATE

)

And

)

TANYA S. VIERS,

)

)
)

Respondent.

)

I, DeAnna P. Grimm, Deputy Clerk of the District Court of the
Second Judicial District of the State of Idaho, in and for the County
of Nez Perce, do hereby certify that the foregoing Amended Clerk's
Record in the above-entitled cause was compiled and bound by me and
contains true and correct copies of all pleadings, documents, and

1

CLERK'S CERTIFICATE
AMENDED

papers designated to be included under Rule 28,

Idaho Appellate

Rules, the Notice of Appeal, any Notice of Cross-Appeal, and
additional documents that were requested.
I further certify
1. That all documents, x-rays, charts, and pictures offered or
admitted as exhibits in the above-entitled cause, if any, will
be duly lodged with the Clerk of the Supreme as required by Rule
31 of the Idaho Appellate
2.

That in addition to the Transcript of Proceeding dated

November 30, 2009, the following will be submitted as an exhibit
to this record on appeal:
Transcript of the Deposition of Michael Wasko had on the 8 th day
of September 2009.
IN WITNESS WHEREOF I have hereunto set my hand and affixed the
seal of said court this

Jtf-

day of March 2011.

PATTY 0. WEEKS, Clerk

By
Deputy Clerk
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In the Supreme Court of the State of Idaho
IN THE MATTER OF THE EST ATE OF
KATHLEEN R. CONWAY, DECEASED.
TANYA WOODEN,
Petitioner-Appellant,

v.
W. CECIL MARTIN, Personal Representative
of the ESATE OF KATHLEEN R. CONWAY
and DEAN VIERS,
Respondents-Respondents on Appeal,
and
TANYA S. VIERS,
Respondent,
and
BRUCE BOYDEN, Chapter 7 Trustee,
Intervenor-Appellant.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

ORDER GRANTING STIPULATION
FOR ORDER AUGMENTING
RECORD
Supreme Court Docket No. 38430-2011
Nez Perce County District Court No.
2009-1231
Ref. No. 11-310

A STIPULATION FOR ORDER AUGMENTING RECORD with attachments was filed by
counsel for the parties on June 23, 2011, requesting that an Order be entered augmenting the
appellate record in the above entitled appeal with items attached to this Stipulation. Therefore,
good cause appearing,
IT

HEREBY

IS

ORDERED

that

the

parties'

STIPULATION

FOR

ORDER

AUGMENTING RECORD be, and hereby is, GRANTED and the augmentation record in the
documents listed below, copies of which were attached to
this Stipulation:

I. Court docket and pleadings filed in Appellant's bankruptcy case filed in the United
States Bankruptcy Court, Eastern District of Washington, Case No. 10-04908-PCW7,
entitled "In Re Tanya K. Wooden, Debtor".
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DATED this _ _ _- day of June, 2011.
For the Supreme Court
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Counsel of Record
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